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AGENDA 


8:00  -  8:30  AM  REGISTRATION 

Coffee  &  Pastry 


8:30  -  8:45  AM  INTRODUCTORY  REMARKS 

Scott  Harshbarger,  Attorney  General 


8:45  -9:40  AM  ATTORNEY  GENERAL'S  OFFICE  UPDATES, 

SIGNIFICANT  CASE  LAW  &  LEGISLATIVE 
DEVELOPMENTS 


Diane  Juliar,  Chief,  Family  &  Community  Crimes  Bureau 

LaDonna  Hatton,  Assistant  Attorney  General, 
Criminal  Bureau 


9:40  - 10:05  AM  OFFICE  OF  THE  ATTORNEY  GENERAL 

PROCEDURES  FOR  THE  INVESTIGATION 
OF  CIVIL  RIGHTS  COMPLAINTS  INVOLVING 
POLICE  OFFICERS 

Thomas  O'Loughlin,  Chief,  Wellesley  Police  Department 

Diane  Juliar,  Chief,  Family  &  Community  Crimes  Bureau 


10:05  - 10:30  AM  EMERGING  TECHNOLOGIES  IN  LAW 

ENFORCEMENT 

R.  Michael  Cassidy,  Chief,  Criminal  Bureau 


10:30 -10:45  AM  BREAK 


Police  Chiefs'  Conference  Agenda 
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1 0:45  - 1 1 :45  AM  CONFRONTING  GANGS  IN  YOUR  COMMUNITY 

Ed  Flynn,  Chief,  Chelsea  Police  Department 

Steven  M.  Salvatore,  Sgt.,  Bureau  of  Criminal 
Investigations,  Connecticut  State  Police 

Laurel  H.  Brandt,  Assistant  District  Attorney, 
Hampden  County 

Donald  Robitaille,  Lt.,  Chelsea  Police  Department 

1 1 :45  -  1 2:45  PM  WORKING  WITH  THE  MEDIA 

Thomas  Samoluk,  Director  of  Communications, 
Assistant  Attorney  General 

LaDonna  Hatton,  Assistant  Attorney  General, 
Criminal  Bureau 

Kevin  Cullen,  Reporter,  Boston  Globe 

Brent  Larrabee,  Chief, 
Framingham  Police  Department 


1 2:45  -  1 :00  PM  OPEN  DISCUSSION 
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ATTORNEY  GENERAL'S  OFFICE  UPDATES, 

SIGNIFICANT  CASE  LAW 

& 
LEGISLATIVE  DEVELOPMENTS 


THE  OFFICE  OF  THE  ATTORNEY  GENERAL 


ONE  ASHBURTON  PLACE 

BOSTON,  MASSACHUSETTS  02108-1698 

TEL:  (617)  727-2200  extension  2888  FAX:  (617)  727-3251 

To:     Chiefs  of  Police 

SCOTT  HARSHBARGER  r:rnm.      e™**  xjo,cV,Ko^„^ 

Attorney  General  blOTTi'.        SCOtt   HaTShbaTger 

JANE  E.  TEWKSBURY 

Chief,  Family  and  Community  Crimes  Bureau 

JOHN  S.  SCHEFT 
Project  Director 

I  am  pleased  to  inform  you  that  the  Elderly  Protection  Project  has  begun  the  third 
component  of  its  comprehensive  training  for  police  officers  regarding  elder  abuse  and  exploitation. 
The  project  previously  developed  recruit  and  in-service  programs.  This  final  component,  the 
advanced  training  seminars,  will  be  presented  at  16  regional  two-day  sessions  around  the  state.  Its 
goal  is  to  enable  police  officers  to  communicate  more  effectively  with  our  elder  citizens  and, 
through  this  improved  communication,  to  enhance  the  appropriateness  and  effectiveness  of  the 
response  of  officers  to  instances  of  elder  abuse,  neglect  and  financial  exploitation.  The  training 
also  specifically  addresses  the  specialized  needs  of  mentally  impaired  elders  and  those  involved  in 
instances  of  domestic  violence. 

An  important  aspect  of  these  advanced  sessions  is  the  participation  of  staff  members  from 
the  Executive  Office  of  Elder  Affairs  and  local  protective  service  agencies.  As  you  know,  these 
local  agencies  are  responsible  for  investigating  elder  abuse,  neglect  and  financial  exploitation 
reports  from  local  police  departments  and  other  mandated  reporters.  These  agencies  also  provide 
services  to  elders  in  need  of  assistance  and  can  provide  services  to  police  who  are  dealing  with 
elderly  individuals  in  their  community.  It  is  our  hope  that  this  joint  training  with  protective  services 
workers  will  promote  increased  and  continued  collaboration  between  your  department  and  the 
local  agency  to  enhance  the  quality  of  future  responses  to  incidents  involving  elder  victims. 

A  copy  of  the  Elderly  Protection  Project's  schedule  of  these  two-day  seminars  and  an  outline 
of  the  subjects  covered  are  enclosed;  further  information  regarding  specific  site  locations  will  be 
available  soon.  The  evaluations  of  those  who  have  attended  to  date  have  been  extremely  positive. 
They  have  found  the  program  to  be  interesting,  informative  and  above  all,  useful.  Enrollment  is 
limited,  so  if  your  department  wishes  to  participate,  please  register  as  soon  as  possible.  To  register, 
please  complete  the  enclosed  form  and  return  it  with  the  registration  fee  of  $15  per  officer  to  this 
office  as  soon  as  possible.   Certificates  of  training  will  be  issued  to  those  who  complete  the  course. 

I  look  forward  to  the  participation  of  your  department  in  this  program  and  the  opportunity 
to  continue  working  with  you  to  develop  effective  strategies  to  recognize,  respond  to,  and  reduce 
elder  abuse,  neglect  and  financial  exploitation. 


Attorney  General 
SCOTT  HARSHBARGER 

Law  Enforcement 
Advanced  Training 


TOPICS  COVERED 


DEMOGRAPHICS:  Presents  facts  to  inform  the  audience  that  they  will  be  dealing  with 
more  and  more  older  people  in  the  future.  By  2020,  almost  one  in  five  in  the  United 
States  will  be  65  and  over,  about  the  same  percentage  of  older  people  as  in  Florida 
today.  The  implications  are  becoming  more  apparent.  As  the  demographics  of  this 
country  move  us  toward  an  older  society,  contacts  between  law  enforcement  and 
older  citizens  will  increase,  especially  given  the  shift  towards  community  policing. 

MYTHS  AND  FACTS  OF  AGING:  Provides  information  that  accurately  portrays  the 
capabilities  of  older  people,  and  looks  to  break  down  certain  stereotypes  that  people 
bring  to  their  interactions  with  the  elderly.  Chronological  age  and  functional  age 
are  not  the  same  —  about  80%  of  those  over  65  are  fully  capable  of  carrying  on 
normal  life  activities;  81%  live  with  their  families  and  are  homeowners.  This  "real" 
picture  of  the  elderly  not  only  serves  as  the  basis  for  greater  understanding,  which 
leads  to  more  effective  communication,  it  also  underscores  the  importance  of  police 
efforts  to  intervene  in  domestic  situations  and  to  respond  to  financial  exploitation. 

FEAR,  VICTIMIZATION,  AND  VULNERABILITY:  Discusses  the  sources  of  fear  and 
vulnerability  that  characterize  the  elderly's  perceptions  of  and/or  experience  with 
crime.  This  section  has  important  implications  for  effective  crime  prevention  which, 
under  a  community  policing  orientation,  is  increasingly  viewed  as  a  department- wide 
responsibility.  The  training  also  offers  insight  on  how  to  deal  with  the  elderly 
victim/ witness. 

COMMUNICATING  WITH  THE  ELDERLY:  Informs  participants  of  teaching,  interview, 
and  behavioral  techniques  that  can  help  them  deal  with  the  hearing  and  seeing 
problems  experienced  by  some  older  people.  Through  the  use  of  videotape  scenarios, 
participants  will  examine  common  interaction  failures  and  then  observe  ways  to  be 
more  sensitive  to  "clues,  "thus  engaging  in  "service-oriented" communication. 

THE  VALUE  OF  SPECIALIZED  TRAINING:  Introduces  the  audience  to  the 
Milwaukee  Study.  Within  the  context  of  the  elderly,  this  study  demonstrates  that  the 
nature  of  the  police  response  is  more  significant  in  the  citizen's  mind  than  technical 
job  proficiency.  By  exposure  to  the  Milwaukee  experience,  officers  will  comprehend 
the  value  of  enhanced  communication  skills  and  be  more  willing  to  integrate  these 
approaches  into  their  work. 


CRIMINAL  INVESTIGATION:  Offers  a  checklist  approach  to  investigators  embarking 
on  an  eider  abuse  investigation.  Emphasis  is  placed  on  report  writing  skills  and 
photographs  of  the  scene  and  any  injuries.  Much  of  the  material  has  been  developed 
from  techniques  employed  in  domestic  violence  cases.  Clearly,  organized  approaches 
to  investigation  yield  positive  outcomes  in  court. 

FINANCIAL  EXPLOITATION:  Examines  the  three  categories  of  financial  exploitation 
and  the  role  of  the  police  officer  in  preventing  and  investigating  these  kinds  of  crime. 
Financial  exploitation  is  perpetrated  by:  (1)  Caretakers,  who  take  advantage  of  their 
personal  relationships  to  misuse  the  elders'  funds;  (2)  Fiduciaries,  who  use  their 
professional  position  (e.g.,as  a  lawyer  or  financial  advisor)  to  divert  assets  for  their 
own  purposes;  and  (3)  Scam  Artists,  who  are  strangers  to  the  elderly  victims  they 
swindle  through  the  use  of  various  fraud  schemes.  Beyond  familiarity  with  these 
categories,  participants  will  learn  important  investigative  steps  as  well  as  approaches 
they  might  employ  to  educate  the  public. 

THE    ELDER    ABUSE    REPORTING    LAW    AND    WORKING    WITH    PROTECTIVE 
SERVICES:  Covers  the  fundamental  relationship  between  law  enforcement  and  local 
protective  service  workers  —  mandated  reporting  requirements,  the  nature  of  the 
protective  services  investigation  and  family  intervention. 

DOMESTIC  VIOLENCE  AND  CHAPTER  209A:  Reviews  the  whole  panoply  of  laws 
concerning  domestic  violence  —  restraining  orders,  mandatory  arrest,  civil  liability 
concerns  and  so  forth  —  within  the  context  of  the  elderly  victim.  Increasingly,  a 
greater  percentage  of  these  calls  involve  elderly  victims.  The  police  function  can 
become  all  the  more  complicated  when,  as  is  often  the  case,  elderly  victims  oppose 
police  intervention  because  they  fear  that  removing  the  abusive  caretaker  will  result 
in  their  being  institutionalized. 

MENTAL  HEALTH  ISSUES  AND  CHAPTER  123:  Analyzes  Chapter  123  from  the 
street  officer's  and  supervisor's  perspective.  Officers  know  that  being  an  effective 
community  presence  means  more  than  enforcing  laws,  but  they  are  concerned  about 
being  sued  and  unsure  of  their  authority  in  mental  health  matters.  Increasingly, 
elders  are  finding  themselves  in  abusive  situations  caused  by  their  mentally  ill 
caretakers.  In  these  instances,  officers  may  employ  Chapter  123  to  good  advantage. 
Aside  from  elder  cases,  Chapter  123  applies  in  a  myriad  of  situations  and,  as  a 
consequence,  is  an  essential  body  of  knowledge  for  any  officer. 

MISSING  PERSONS  AND  ALZHEIMER'S  DISEASE:  Looks  at  the  characteristics  of 
elderly  wanderers  and  advocates  an  immediate  response  that  enlists  the  support  of 
local  agencies. 

CASE  STUDY  PANELS:  Presents  a  series  of  case  studies  where  officers  and 
protective  service  workers  will  have  the  opportunity  to  interact  and  discuss  their 
respective  roles  and  responses.  There  will  also  be  the  opportunity  to  apply  the 
knowledge  gained  during  the  seminar.  This  format  will  likely  stimulate  discussion 
on  other  issues  of  mutual  concern  and  has  proven,  in  other  trainings,  to  be  a 
valuable  and  enjoyable  exercise  for  participants. 


Attorney  General 
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SCHEDULE 


The  Elderly  Protection  Project  will  hold  sixteen  (16)  regional,  two-day,  advanced  law 
enforcement  trainings.  The  Attorney  General  is  pleased  that  Secretary  Frank  Ollivierre  and  staff 
from  the  Executive  Office  of  Elder  Affairs  and  its  local  protective  services  agencies  will  participate 
in  and  help  to  present  the  trainings. 

The  schedule  below  indicates  training  dates  and  the  participating  protective  service  agencies 
and  police  departments  from  the  corresponding  cities  and  towns. 

For  further  information  on  course  locations  or  other  details,  please  call  or  write: 

john  scheft,  director 

elderly  protection  project 

Office  of  the  attorneyGeneral 

One  ashburton  place,  18th  floor 

Boston,  Massachusetts  02108-1698 

(617)  727-2200,  extension  2888 


SEPTEMBER  22-23,  1993 

Montachusett  Home  Care  Corporation 

Ashburnham,  Ashby,  Ayer,  Berlin,  Bolton, 
Clinton,  Fitchburg,  Gardner,  Groton, 
Hubbardston,  Lancaster,  Lunenberg, 
Leominster,  Pepperell,  Princeton,  Shirley, 
Sterling,  Templeton,  Townsend, 
Westminster,  Winchendon 


OCTOBER  6-7 

Elder  Services  Of  Berkshire  County,  Inc. 

Adams,      Alford,      Becket,      Cheshire, 
Clarksburg,  Dalton,  Egremont,  Florida, 


Great  Barrington,  Hancock,  Hinsdale, 
Lanesborough,  Lee,  Lenox,  Monterey, 
Mount  Washington,  New  Ashford,  New 
Marlborough,  North  Adams,  Otis,  Peru, 
Pittsfield,  Richmond,  Sandisfield,  Savoy, 
Sheffield,  Stockbridge,  Tyringham, 
Washington,  West  Stockbridge, 
Williamstown,  Windsor 


OCTOBER  20-21 

Baypath  Senior  Citizens  Services,  Inc. 

Ashland,  Dover,  Framingham,  Holliston, 
Hopkinton,     Hudson,  Marlborough, 

Natick,  Northborough,  Sherborn, 
Southborough,  Sudbury,  Wayland, 
Westborough 


Tri-Valley Elder  Services,  Inc. 


Greater  Springfield  Senior  Services,  Inc. 


Bellingham,  Blackston,  Brookfield, 
Charlton,  Douglas,  Dudley,  East 
Brookfield,  Franklin,  Hopedale,  Medway, 
Mendon,  Milford,  Millville,  Northbridge, 
North  Brookfield,  Oxford,  Southbridge, 
Spencer,  Sturbridge,  Sutton,  Upton, 
Uxbridge,  Warren,  Webster,  West 
Brookfield 


OCTOBER  27-28 

Elder  Services  Of  Cape  Cod  and  The  Islands,  Inc. 

Barnstable,  Bourne,  Brewster,  Chatham, 
Chilmark,  Dennis,  Eastham,  Edgartown, 
Falmouth,  Gay  Head,  Harwich,  Mashpee, 
Nantucket,  Oak  Bluffs,  Orleans, 
Provincetown,  Sandwich,  Tisbury,  Truro, 
Wellfleet,  West  Tisbury,  Yarmouth 


NOVEMBER  3-4 

Elder  Home  Care  Services  Of  The  Worcester  Area, 
Inc. 

Auburn,  Barre,  Boylston,  Grafton, 
Hardwick,  Holden,  Leicester,  Millbury, 
New  Braintree,  Oakham,  Paxton,  Rutland, 
Shrewsbury,  West  Boylston,  Worcester 


Agawam,  Brimfield,  East  Longmeadow, 
Hampden,Holland,LongmeadowJtfonson, 
Palmer,  Springfield,  Wales,  West 
Springfield,  Wilbraham 


DECEMBER  8-9 

Coastline  Elderly  Services,  Inc. 

Acushnet,  Dartmouth,  Fairhaven,  Gosnold, 
Marion,  Mattapoisett,  New  Bedford, 
Rochester 


Bristol  Elder  Services,  Inc. 

Attleboro,  Berkley,  Dighton,  Fall  River, 
Freetown,  Mansfield,  North  Attleborough, 
Norton,  Raynham,  Rehoboth,  Seekonk, 
Somerset,  Swansea,  Taunton,  Westport 


JANUARY  19-20,  1994 

Boston  Senior  Home  Care 
Central  Boston  Elder  Services,  Inc. 
Southwest  Boston  Senior  Services 

All  of  the  neighborhoods  and  areas  of 
Boston 


NOVEMBER  15-16 

Health  And  Education  Services,  Inc. 

Dan  vers,  Marblehead,  Middleton,  Pea body , 
Salem 


JANUARY  26-27 

Chelsea/Revere/Winthrop  Elder  Services 
Chelsea,  Revere,  Winthrop 


Senior  Home  Care  Services,  Inc. 

Beverly,  Essex,  Gloucester,  Hamilton, 
Ipswich,  Manchester,  Rockport,  Topsfield, 
Wenham 

Greater  Lynn  Senior  Services,  Inc. 

Lynn,  Lynnfield,  Nahant,  Saugus, 
Swampscott 


DECEMBER  1-2 

Western  Massachusetts  Elder  Care 


FEBRUARY  9-10 

Health    &    Social    Services    Consortium,    Inc. 
(HESSCO) 

Canton,  Dedham,  Foxborough,  Medfield, 
Millis,  Norfolk,  Norwood,  Plainville, 
Sharon,  Walpole,  Westwood,  Wrentham 

South  Shore  Elder  Services,  Inc. 

Braintree,  Cohasset,  Hingham,  Holbrook, 
Hull,  Milton,  Norwell,  Quincy,  Randolph, 
Scituate,  Weymouth 


Belchertown,  Chicopee,  Granby,  Holyoke, 
Ludlow,  South  Hadley 


FEBRUARY  23-24 

Minuteman  Home  Care  Corporation 

Acton,  Arlington,  Bedford,  Boxborough, 
Burlington,  Carlisle,  Concord,  Harvard, 
Lexington,  Lincoln,  Littleton,  Maynard, 
Stow,  Wilmington,  Winchester,  Woburn 

West  Suburban  Elder  Services,  Inc. 

Belmont,  Brookline,  Needham,  Newton, 
Waltham,  Watertown,  Wellesley,  Weston 


MARCH  16-17 

Somerville-Cambridge  Elder  Services,  Inc. 

Cambridge,  Somerville 

Mystic  Valley  Elder  Services,  Inc. 

Everett,  Maiden,  Medford,  Melrose,  North 
Reading,  Reading,  Stoneham,  Wakefield 

APRIL  6-7 

Highland  Valley  Elder  Services 

Amherst,  Blandford,  Chester,  Chesterfield, 
Cummington,  Easthampton,  Goshen, 
Granville,  Hadley,  Hatfield,  Huntington, 
Middlefield,  Montgomery,  Northampton, 
Pelham,  Plainfield,  Russell,  Southampton, 
Southwick,  Tolland,  Westfield, 
Westhampton,  Williamsburg, Worthington 

Franklin  County  Home  Care  Corporation 

Ashfield,  Athol,  Bernardston,  Buckland, 
Charlemont,  Colrain,  Conway,  Deerfield, 
Erving,  Gill,  Greenfield,  Hawley,  Heath, 
Leverett,  Ley  den,  Monroe,  Montague,  New 
Salem,  Northfield,  Orange,  Petersham, 
Philipston,  Rowe,  Royalston,  Shelburn, 
Shutesbury,  Sunderland,  Warwick, 
Wendell,  Whatley 


Plympton,Rockland,Stoughton,Wareham, 
West  Bridgewater,  Whitman 


MAY  18-19 

Elder  Services  Of  The  Merrimack  Valley,  Inc. 

Amesbury,  Andover,  Billerica,  Boxford, 
Chelmsford,  Dracut,  Dunstable, 
Georgetown,  Groveland,  Haverhill, 
Lawrence,  Lowell,  Merrimac,  Methuen, 
Newbury,  Newburyport,  North  Andover, 
Rowley,  Salisbury,  Tewksbury, 
TyngsboroughjWestford,  West  Newbury 


APRIL  20-21 

Old  Colony  Elder  Services,  Inc. 

Abington,  Avon,  Bridgewater,  Brockton, 
Carver,  Dux  bury,  East  Bridgewater, 
Easton,  Halifax,  Hanover,  Hanson, 
Kingston,  Lakeville,  Marshfield, 
Middleborough,     Pembroke,     Plymouth, 


TRAINING  AGENDA 


FIRST  DAY 


8:30  a.m.  -  9:00  a.m. 

DEMOGRAPHICS  AND  THE  ELDER 
POPULATION:  THE  IMPLICATIONS 
FOR  POLICE 

9:00  a.m.  -  9:30  a.m. 


SECOND  DAY 

THE  ELDER  ABUSE  REPORTING  LAW 

AND  WORKING  WITH  PROTECTIVE 

SERVICES 

8:30  a.m.  -  10:00  a.m. 

Morning  Break 

10:00  a.m.  -  10:15  a.m. 


MYTHS  AND  FACTS  OF  AGING 

9:45  a.m.-  10:00  a.m. 

FEAR,  VICTIMIZATION  AND 
VULNERABILITY:  HOW  TO  DEAL 
WITH  THE  ELDERLY 
VICTIM/WITNESS 

10:00  a.m.  -  11:00  a.m. 


Morning  Break 

11:00  a.m.-  11:15  a.m. 

COMMUNICATING 
ELDERLY 

11:15  a.m.-  12:00  p.m. 


WITH      THE 


THE  VALUE  OF  SPECIALIZED 
TRAINING:  THE  MILWAUKEE  STUDY 
12:00  a.m.  -  12:30  p.m. 

Lunch 

12:30  p.m.-  1:15  p.m. 

INVESTIGATION:  THE  VALUE  OF 
REPORTS  AND  PHOTOGRAPHS 

1:15  p.m.-  1:45  p.m. 

FINANCIAL  EXPLOITATION 

1:45  p.m.-  3:30  p.m. 

Afternoon  Break 

2:30  p.m.-  2:45  p.m. 

FINANCIAL  EXPLOITATION 

2:45  p.m.-  3:30  p.m. 


DOMESTIC  VIOLENCE 

10:15  p.m.-  11:00  p.m. 

CHAPTER  123  AND  MENTAL  HEALTH 
ISSUES 

11:00  a.m.-  11:45  a.m. 


MISSING     PERSONS      AND 
ALZHEIMER'S  DISEASE 

11:45  p.m.-  12:45  p.m. 


Lunch 

12:45  p.m.-  1:30  p.m. 

WORKSHOP:  CASE  STUDIES  IN 
ELDER  ABUSE,  NEGLECT,  AND 
EXPLOITATION 

1:30  p.m.-  2:30  p.m. 

Afternoon  Break 
2:30  p.m.  -  2:45  p.m. 

Course  Evaluation 
2:45  p.m.-  3:00  p.m. 

WORKSHOP     &     NETWORKING 

Continued 

3:00  p.m.-  3:25  p.m. 

Participants  Receive  Certificates 

3:25  p.m.-  3:30  p.m. 


Attorney  General 
SCOTT  HARSHBARGER 

Law  Enforcement 
Advanced  Training 


ELDERLY 
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8. 

NAME 

9. 
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PARTICIPANTS 


POSITION^ 
POSITION^ 

_posrnoN:_ 
position^ 
position^ 
position^ 
position^ 
position: 
position: 
position: 


PLEASE  RETURN  YOUR  REGISTRATION  FORM  TO: 

Attorney  General  Scott  Harshbarger 

Attention:  Jeff  Donohue,  FCCB 

One  Ashburton  Place,  18th  Floor 

Boston,  Massachusetts  02108-1698 

(617)  727-2200,  extension  2889 


MEMORANDUM 

TO:  Massachusetts  Chiefs  of  Police 

FROM:  Diane  Juliar 

DATE:  November  23,  1993 

RE:  1994  Legislative  Proposals 


Following  are  brief  summaries  of  several  bills  affecting 
police  filed  by  this  office  for  consideration  in  the  1994 
legislative  session.   Although  we  obtained  input  from  various 
police  chiefs  and  officers  prior  to  filing  the  legislation,  we 
continue  to  welcome  comments  on  both  the  desirability  and 
specifics  of  the  proposed  statutes. 

(1)  Elder  abuse  reporting  to  police. 

The  current  statute,  modeled  after  the  original  child 
abuse  reporting  law,  provides  for  substantiated  cases  of  elder 
abuse  to  be  reported  only  to  the  DA's  office.   The  child  abuse 
statute  subsequently  was  amended  to  provide  for  reporting  to 
both  the  DA  and  local  police  simultaneously.   The  proposed 
amendment,  suggested  by  a  Chief,  would  parallel  the  later 
amendment  to  the  child  abuse  reporting  statute.   The  same 
procedures  developed  to  ensure  coordinated  child  abuse 
investigations  could  be  utilized  by  DAs  and  police  conducting 
elder  abuse  investigations. 

(2)  and  (3)     Police  powers  under  C.  209A.   The  need  for 
both  of  these  bills  became  clear  in  our  annual  statewide  police 
trainings  on  domestic  violence  and  from  questions  received  from 
District  Attorneys'  offices  throughout  the  course  of  the  past 
year.   These  bills  would  clarify  two  issues  regarding  which 
there  is  ambiguity  and,  as  a  result,  some  disagreement  in 
interpretation  of  C.  2  09A. 

(2)   Arrests  in  Substantive  Dating  Relationship  Situations 

The  first  would  make  clear  that  the  police  can  act 
when  they  have  probable  cause  to  believe  that  there  is  a 
"substantive  dating  relationship"  and  do  not  need  to  wait  for 
court  intervention.   This  type  of  relationship  is  covered  in 
the  definition  of  "family  or  household  member",  but  separated 
out  by  the  use  of  language  referring  to  the  court  determining 
whether  this  status  exists.   It  is  inconsistent  with  the 


-2- 


recognized  intent  of  C.  209A  which  is  to  allow  prompt  police 
action  to  protect  victims  of  domestic  violence.   While  many 
prosecutors  and  police  believe  that  police  currently  can  act 
when  they  have  probable  cause  to  believe  that  a  substantive 
dating  relationship  exists,  others  do  not,  or  simply  aren't 
sure,  because  of  the  ambiguous  language  of  the  current  statute. 

(3)  Interjurisdictional  Arrest  Authority 

This  amendment  would  clarify  police  authority  to  make 
arrests  in  their  own  jurisdiction  for  crimes  committed  in 
another  jurisdiction,  based  upon  probable  cause  conveyed  to 
them  by  law  enforcement  officers  in  the  other  jurisdiction,  in 
circumstances  where  arrest  is  the  "preferred  response"  but  not 
mandatory  under  C.  209A.   It  would  make  clear  that  they  can 
make  arrests  in  these  circumstances,  although  they  still  would 
not  be  mandated  to  do  so.   Again,  this  would  clarify  an  issue 
about  which  there  currently  is  substantial  uncertainty  and 
would  further  the  clear  intent  of  the  statute,  as  it  has  been 
interpreted  in  court  decisions. 

(4)  Ex  Parte  Temporary  Protective  Order  Under  C.  209A 

This  legislation  would  allow  the  statutory  provisions 
currently  used  to  obtain  a  temporary  protective  order  under  C. 
209A  when  the  court  is  closed  to  be  utilized  in  circumstances 
where  the  complainant  is  unable  to  appear  in  court  without 
severe  hardship  because  of  the  plaintiff's  physical  condition. 
That  is,  it  would  allow  an  elderly  or  infirm  victim  who  would 
need  to  be  transported  to  court  in  a  wheelchair,  or  who  was 
hospitalized,  to  obtain  a  temporary  order,  with  the  assistance 
of  a  law  enforcement  authority,  by  phone.   It  would  also 
explicitly  recognize  the  fact  that  the  court  might  have  to  go 
to  the  victim,  if  the  victim  can't  otherwise  come  to  the  court, 
for  the  later  adversarial  hearing. 

(5)  Amendments  to  the  Stalking  Law 

Since  the  stalking  law  was  enacted  in  1992,  police 
officers  and  district  attorneys  have  expressed  concerns 
regarding  cases  that  the  law,  as  drafted,  does  not  reach. 
After  listening  to  the  problems  voiced  by  law  enforcement 
officials  —  many  elicited  at  the  1992  Domestic  Violence 
Conference  —  the  Attorney  General's  Office  drafted  amendments 
to  the  law  which  are  designed  to  remedy  several  major  areas  of 
concern. 

The  proposed  legislation  has  four  parts.   First,  the 
legislation  simplifies  the  underlying  elements  of  the  crime  of 
stalking  by  deleting  the  "threat"  element.   By  removing  this 
element,  the  Commonwealth  would  not  have  to  plead  and  prove 
that  the  conduct  included  an  actual,  express  threat  to  the 
victim,  as  long  as  it  was  shown  that  the  defendant  intended  to 
place  the  victim  in  imminent  fear.   This  important  amendment 
will  substantially  ease  the  burden  in  charging  and  prosecuting 
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stalking  cases.   If  this  legislation  is  enacted,  the  remaining 
elements  of  the  crime  of  stalking  will  be: 

*  wilfully,  maliciously,  and  repeatedly 

*  following  or  harassing  another 

*  with  the  intent  to  place  that  person  in  imminent  fear  of 
death  or  serious  bodily  injury  to  that  person  [or  another 
—  see  below] . 

Second,  the  bill  provides  that  outstanding  restraining 
orders  issued  by  other  states  will  be  valid  in  Massachusetts 
for  purposes  of  charging  under  the  stalking  law.   This  means 
that  a  defendant  cannot  escape  prosecution  and  the  strict 
penalties  under  subsection  (b)  of  the  stalking  law  simply 
because  an  outstanding  restraining  order  was  issued  by  another 
jurisdiction. 

Third,  the  bill  provides  that  conduct  described  in  the 
statute  which  is  intended  to  put  the  victim  in  imminent  fear  of 
injury  to  another,  not  just  of  injury  to  herself,  is  also 
covered.   This  amendment  recognizes  that  a  stalker  may  threaten 
the  victim  with  harm  to  her  child,  or  to  her  new  boy  friend, 
and  a  defendant  engaging  in  such  conduct  would  be  equally 
culpable. 

Fourth,  the  stalking  amendments  allow  the  Commonwealth  to 
bring  a  stalking  case  in  any  county  where  any  element  of 
stalking  occurred.   Thus,  if  the  victim  was  threatened  at  her 
home  in  Maiden,  then  repeatedly  harassed  at  her  parent's  home 
in  Pittsfield,  with  the  harassment  providing  the  final  element 
of  the  crime,  the  charge  clearly  could  be  brought  in  her  "home" 
court  of  Maiden. 

(6)   Firearms  Legislation 

Legislation  has  been  proposed  to  address  the  danger  posed 
by  firearms  in  domestic  violence  situations.   While  adjustments 
are  still  being  made,  the  current  draft  of  the  legislation  does 
the  following: 

*  Prohibits  the  issuance  of  an  FID  card  or  license  to  carry 
to  any  person  against  whom  there  is  an  outstanding  domestic 
violence  restraining  order. 

*  Provides  for  the  automatic  suspension  of  an  FID  card  or 
license  to  carry  when  a  domestic  violence  restraining  order 
is  issued  against  the  card  holder;  the  suspension  period 
must  be  at  least  as  long  as  the  duration  of  the  order. 
There  is  a  special  provision  addressing  situations  when  the 
order  is  subsequently  invalidated  or  vacated. 

*  Provides  that  an  FID  card  or  license  to  carry  be  suspended 
by  operation  of  law  upon  the  holder's  conviction  of  a 
felony  or  a  controlled  substance  offense,  with  notice  given 
to  the  licensing  authority. 
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Provides  that  if  an  FID  card  or  license  to  carry  is 
suspended  based  upon  issuance  of  a  domestic  violence 
restraining  order,  the  holder  may  have  a  speedy  hearing  for 
its  return  in  court,  at  the  ten  day  hearing,  with  notice 
and  an  opportunity  to  be  heard  provided  to  the  licensing 
authority . 

Requires  FID  cards  to  be  renewed  every  five  years  to  allow 
periodic  review  of  a  cardholder's  record,  and  establishes 
an  expiration  schedule  for  current  FID  cards. 

Increases  the  application  fee  for  FID  cards  and  licenses  to 
carry  and  renewals. 

Requires  the  licensing  authority  and  the  court  to  forward 
all  action  taken  on  FID  cards  and  licenses  to  carry  to  the 
commissioner  of  public  safety  for  inclusion  in  the  criminal 
justice  information  system. 

Requires  the  commissioner  to  search  the  statewide  domestic 
violence  recordkeeping  system  to  determine  if  an  applicant 
for  an  FID  card  or  license  to  carry  has  a  domestic  violence 
restraining  order  in  effect  against  him/her  and  to  notify 
the  prospective  licensing  authority. 

Prohibits  the  issuance  of  a  temporary  license  to  carry  to 
nonresidents  or  aliens  against  whom  there  is  an  outstanding 
domestic  violence  restraining  order. 

Permits  the  suspension  of  and  prohibits  the  renewal  of  a 
temporary  license  to  carry  for  nonresidents  or  aliens  if  a 
domestic  violence  restraining  order  is  issued  against  the 
license  holder  or  if  the  license  holder  is  convicted  of  a 
felony  or  a  drug-related  offense. 


9071WPPJDS 


G.L.  c.  218: 


H  a"«  Chapter 


X  K  E    C  O  M  N  0  N  H  Z   A  1  ?  K   OF   MASSACHUSETTS 


In  the  r«*^  Or.s  Thousand  Nine  hundred  and   Kin ety- three 
AN  ACT   RtlATIVS  TO  MEDICAL  FACILITIES  ACCESS. 

Be  it  enacted  iy  ene  senate  and  wcuse  of  Ampcesenazivcs   in  Cer.eral  Court 
assemoied.  •/>*  by  the   authority  of"  the  same.  *s  follows: 

Cnapter  2*b  cf  tat  -enersl  Law£  is  nereby  ane.idcc  by  inserting  efter  sec- 
tion 130D  trc  following  seet:Or.:- 

Stctior.  12CE.  as  used  in  tr.is  section,  tne  following  words  shall  neve  the 
following  mear.ir.g*:- 

"Hedical  facility" ,  any  T.cdic*l  office,  medical  clir.;c,  eedical  laboratc- 
ry,  or  hospital. 

*'  "Notice".  <i;  receipt  of  or  awareness  of  enc  consents  cf  a  court  order 
prohibiting  clockln;  of  a  xedjeal  uacility?  (ii)  ocnl  requeat  by  an  authorized 
representative  of  a  medical  facility,  cr  law  enforcement  official  to  tefrair 
frcn  obstructing  access  to  a  medical  facility;  er  fill)  written  poat«d  notice 
cutside  the  entrance  to  a  medical  facility  to  retrain  from  oostrueting  accete 
to  a  medical  facility. 

Whoever  knowingly  obstructs  entry  to  er  deoartute  from  any  medical  facili- 
ty or  who  enters  or  remains  in  any  medical  facility  io  as  to  impede  the  provi- 
sion of  medical  services*  after  notice  to  refrain  from  such  obstruction  or  in- 
terferenee.  shall  be  punished  Cor  tfte  first  offense  by  a  fine  of  not  more  than 
one  thousand  dollars  or  not  ooze  than  six  months  in  jail  or  a  house  of  correc- 
tion or  both,  and  for  eacn  subsequent  violation  of  this  section  by  a  fine  of 
not  leas  than  five  hundred  cellars  and  not  more  than  five  thousand  Sellers  or 
not  sore  than  two  and  one-half  years  ir.  Jail  or  a  house  of  scrrecticn  c:  both. 
These  penalties  shall  be  in  addition  to  any  penalties  imposed  for  violation  of 
a  court  order.' 

A  pctscn  wic  knowingly  obstructs  entry  to  or  departure  fresi  such  medical 
facility  or  -w.-.e  enters  or  remains  in  sue.-,  facility  so  as  to  isipede  the  provi- 
sion ef  medical  services  after  notice  to  refrain  frco  sucn  obstruction  ot  in- 
terference/ may  be  arrested  ©y  a  sheriff,  deputy  sheriEf.  constable,  or  police 
officer. 
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Any  radical  facility  ■*•■■  fi9it*  t9  orovi°*  •■rvieta  unde*  tht  provisions 

*  "»!■  acctio*  n.v.  seen  violated  cr  which  has  raaaon  :o  b.li.v*  that  any 
person  3r  #ntlty  ;<  ao3tt  tc  •ns-ge  in  conduct  prescribed  c.reir.  a.y  cftra.net 

•  civil  act  ten  tot  in:-.-stiv#  and  otner  equitable  relief,  including  the  a-ard 
«  co«p«a«.k0ry  .nc  eaeaplary  dasages-  Said  civil  action  mall  oe  instituted 
•ither  in  superior  court  fcr  :he  county  in  vaicn  the  conduct  complained  of  oc- 
curred, or  U*.  the  superior  court  for  tn«  cour.ty  in  vnic>.  any  pertcn  or  entity 
cottpitmea  r:  resides  or  ha*  a  principal  place  of  busineaa.  Ac  aggrieved  fa- 
cility •nic*.  preva..a  m  ar.  action  a-jeisrixed  by  i».u  paragraph,  in  additxcn 
to  other  eaaaess.  ahali  be  entitled  to  an  avare  of  the  cons  of  the  litigation 
and  reaacnaolt  attorney  1  fees  in  an  amount  to  be  fixed  by  the  court. 

Nothing  nereir.  snail  be  construed  tc  interfere  with  any  righes  provided  by 
etapt«:  one  aansree  and  fifty  a  or  by  tfce  federal  Labar-Mar.&geaent  Act  of  1947 
O"  eclat  ri^cia  tc  engage  in  peaceful  picketing  which  does  r.et  obstruct  entry 
c:  departure. 


Passed  tc  •*  enacted. 


House  o£  Representatives,  October  7^\     ,   1993. 


■  Speaker. 


.A^"">** 


Passed  to  be  enacted, 

* 

Approved , 


in  Senate,   Occooec  P^>     ,   1993. 


,   President. 


Governor. 


®fye  (E0timumfeaitl}  nf  ptassarljugEtts 


IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  NINETY- 


An  Act 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled,  and  by  the 
authority  of  the  same,  as  follows: 


SECTION  I. 


Chapter  265  of  the  General  Laws  is  hereby  amended 


by  inserting  after  section  131,  as  appearing  in  the  1992 
Official  Edition,  the  following  section:  - 

Section  13 J.   (a)  For  the  purposes  of  this  section  the 
following  words  shall,  unless  the  context  indicates  otherwise, 
have  the  following  meanings: 

"Bodily  injury" ,  substantial  impairment  of  the  physical 
condition  including  any  burn,  fracture  of  any  bone,  subdural 
hematoma,  injury  to  any  internal  organ,  any  injury  which  occurs 
as  the  result  of  repeated  harm  to  any  bodily  function  or  organ 
including  human  skin  or  any  physical  condition  which 
substantially  imperils  a  child's  health  or  welfare. 

"Child",  any  person  under  fourteen  years  of  age. 
"Person  having  care  and  custody",   a  parent,  guardian, 
NOTE.  -  Use  ONE  side  of  paper  ONLY.  DOUBLESPACE.  Insert  additionalleaves,  if  necessary. 


employee  of  a  home  or  institution  or  any  other  person  with 
equivalent  supervision  or  care  of  a  child,  whether  the 
supervision  is  temporary  or  permanent. 

"Substantial  bodily  in jury" ,  bodily  injury  which  creates  a 
permanent  disfigurement,  protracted  loss  or  impairment  of  a 
function  of  a  body  member,  limb  or  organ,  or  substantial  risk 
of  death. 

(b)  Whoever  commits  an  assault  and  battery  upon  a  child  and 
by  such  assault  and  battery  causes  bodily  injury  shall  be 
punished  by  imprisonment  in  the  state  prison  for  not  more  than 
five  years  or  imprisonment  in  the  house  of  correction  for  not 
more  than  two  and  one-half  years. 

Whoever  commits  an  assault  and  battery  upon  a  child  and  by 
such  assault  and  battery  causes  substantial  bodily  injury 
shall  be  punished  by  imprisonment  in  the  state  prison  for  not 
more  than  fifteen  years  or  imprisonment  in  the  house  of 
correction  for  not  more  than  two  and  one-half  years. 

.  Whoever,  having  care  and  custody  of  a  child,  wantonly  or 
recklessly  permits  bodily  injury  to  such  child  or  wantonly 
or  recklessly  permits  another  to  commit  an  assault  and  battery 
upon  such  child,  which  assault  and  battery  causes  bodily  injury, 
shall  be  punished  by  imprisonment  for  not  more  than  two  and  one- 
half  years  in  the  house  of  correction. 

Whoever,  having  care  and  custody  of  a  child,  wantonly  or 
recklessly  permits  substantial  bodily  injury  to  such  child  or 
wantonly  or  recklessly  permits  another  to  commit  an  assault  and 
battery  upon  such  child,  which  assault  and  battery  causes 


substantial  bodily  injury,  shall  be  punished  by  imprisonment  in 
the  state  prison  for  not  more  than  five  years,  or  by 
imprisonment  in  a  jail  or  house  of  correction  for  not  more 
than  two  and  one-half  years. 

SECTION  2.   The  second  paragraph  of  section  1  of  chapter 
273  of  the  General  Laws,  as  appearing  in  the  1992  Official 
Edition,  is  hereby  amended  by  striking  out  the  first  sentence. 
SECTION  3.   Chapter  127  of  the  General  Laws,  as  appearing 
in  the  1992  Official  Edition,  is  hereby  amended  by  inserting 
in  section  133,  line  4  after  the  words  "thirteen  B" ,  the  words: 
Hthirteen-Jw. 


D-R-A-F-T 

SCOTT  HARSHBARGER,  ATTORNEY  GENERAL 

TOM  REILLY,  DISTRICT  ATTORNEY,  MIDDLESEX  COUNTY 

GUIDELINES  FOR  COMPLIANCE  WITH  MANDATORY  ARREST 
PROVISIONS  OF  DOMESTIC  ABUSE  LAW,  G.L.  C.209A 

October  1993 

INTRODUCTION 

These   guidelines   are   intended   to   assist   police 

officers  in  complying  with  the  mandatory  arrest  provision 

of  the  Abuse  Prevention  Law,  G.L.  c.  209A,  §6(7).   While 

response  to  the  1990  amendments  to  the  Law  has  been 

extraordinary,  resulting  in  a  significant  increase  in  the 

issuance   of   restraining   orders,   police   officers   have 

raised  several  practical  problems  as  to  compliance  in 

certain  situations:   when  the  defendant  has  violated  the 

restraining  order  by  telephoning  the  victim;   when  he 

cannot  be  located  immediately;  when  he  is  located  in 

another  city  or  town;   or  when  he   is   located  in  a 

dwelling.   These  guidelines  are  intended  to  assist  police 

officers    in   making    lawful    arrests    under    these 

circumstances . 

DISCUSSION 

I.    MANDATORY   ARREST   FOR   VIOLATIONS   OF 
RESTRAINING  ORDERS. 

The   1990   amendments   to  the  Abuse   Prevention  Law 

created  a  mandatory  arrest  provision  for  violations  of 

restraining  orders  in  G.L.  c.  209A,  §6(7).   Under  the  law, 
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a  police  officer  who  has  probable  cause  to  believe  that  a 
criminal  provision  of  a  domestic  abuse  restraining  order 
has  been  violated  is  required  to  arrest.  Probable  cause 
exists  if  the  police  officer  receives  credible  information 
that  (1)  a  provision  of  a  restraining  order,  violation  of 
which  is  a  criminal  offense  ("criminal  provision") ,  was 
violated,  (2)  the  defendant  is  the  subject  of  that  order, 
and  (3)  the  order  was  in  effect  at  the  time  of  the 
violation. 

This  provision  is  unique  in  that,  if  there  is  probable 
cause,  a  police  officer  does  not  have  the  discretion  to 
determine  whether  or  not  to  make  an  arrest.  Information 
received  from  the  victim  that  a  restraining  order  was 
violated,  if  credible,  is  enough  to  provide  probable  cause 
and  mandate  an  arrest.  Only  if  the  officer  believes  that 
the  victim  is  not  telling  the  truth  or  learns  that  no 
restraining  order  was  in  effect  may  he  or  she  decline  to 
arrest . 

The  mandatory  arrest  portion  of  the  Abuse  Prevention 

Law,  G.L.  c.  209A,  §6,  states: 

Section  6.  Whenever  any  law 
officer  has  reason  to  believe  that  a 
family  or  household  member  has  been 
abused  or  is  in  danger  of  being 
abused,  such  officer  shall  use  all 
reasonable  means  to  prevent  further 
abuse.  The  officer  shall  take,  but 
not  be  limited  to,  the  following 
actions: 
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(7)  arrest  any  person  a  law 
officer  witnesses  or  has  probable 
cause  to  believe  has  violated  a 
temporary  or  permanent  vacate, 
restraining,  or  no-contact  order  or 
judgment  issued  pursuant  to  [G.L.  c. 
209A  and  related  provisions] . 

This  provision  requires  a  police  officer  to  make  an 
arrest  whenever  the  officer  determines  there  is  probable 
cause  that  the  defendant  has  violated  a  criminal  provision 
of  a  restraining  order  of  the  types  listed  in  G.L.  c. 
209A,  §6(7).  The  mandatory  arrest  provision  applies  to 
temporary  and  permanent  orders  and  judgments  issued 
under:  G.L.  c.  208,  §§18,  34B  or  34C  (divorce  actions); 
G.L.  c.  209,  §32  (separate  support  actions);  G.L.  c.  209A, 
§§3,  4,  or  5  (abuse  prevention  law);  or  G.L.  c.  209C,  §§15 
or  20  (nonsupport  orders  and  modifications) . 

The  criminally  enforceable  provisions  of  restraining 
orders  are  those  to  vacate,  stay  away,  have  no  contact 
with  the  victim  or  the  victim's  child,  and  refrain  from 
abusing  the  victim  or  her  child.  Vacate  orders  are 
defined  to  include  leaving  the  victim's  home  or  workplace, 
remaining  away,  and  surrendering  keys.  G.L.  c.  209A, 
51.1/ 


1/  Violations  of  other  provisions  of  restraining  orders, 
such  as  those  relating  to  support  and  custody  under  G.L. 
c.  209A,  §3,  or  interference  with  the  victim's  occupancy 
of  her  home  under  §1,  are  noncriminal.  No  arrest  should 
be  made  unless  there  has  been  a  violation  of  a  criminally 
enforceable  provision  of  the  restraining  order.  Support 
and  custody  violations,  and  interference  with  occupancy, 
however,  may  be  prosecuted  as  civil  or  criminal  contempt. 
A  civil  contempt  proceeding  is  one  which  seeks  to  coerce 
compliance  with  the  order  by  imposing  a  sanction,  such  as 
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Additionally,   for  violations  of   any  of  the   above 

orders  or  judgments,  police  officers  are  required  to  make 

arrests  on  probable  cause,  whether  or  not  the  offense  was 

committed  in  their  presence.   G.L.  c.  209A,  §6(7).   Power 

to  make  such  arrests  on  probable  cause  is  found  in  both 

G.L.  c.  209A,  §6(7)  and  in  G.L.  c.  276,  §28. 

II.    MANDATORY     ARREST     FOR     TELEPHONE 
VIOLATIONS. 

Where  a  police  officer  has  probable  cause  that  the 

defendant   has   violated   a   criminal   provision   of   a 

restraining  order,  arrest  is  mandatory  regardless  of  the 

method  used  by  the  defendant  to  violate  the  order.   Even 

where   the  violation   appears   to  be  minor,   arrest   is 

required  if  the  officer  has  probable  cause.   Thus,  if  a 

police  officer  receives  credible  information  that  the 

defendant  has  violated  a  no-contact  order  by  calling  the 

victim  on  the  telephone,  the  officer  has  probable  cause 

and  is  required  to  arrest. 


a  fine  or  imprisonment,  which  can  be  avoided  by  complying 
with  the  order.  A  criminal  contempt  proceeding  seeks  to 
punish  noncompliance  and  requires  provision  of  all  the 
procedural  rights  of  criminal  defendants. 

The  Abuse  Prevention  Law  also  provides  that  arrest  is 
the  "preferred  response"  when  a  police  officer  has 
probable  cause  that  any  crime  involving  abuse  has  been 
committed,  including  both  misdemeanors  and  felonies,  in 
cases  where  no  restraining  order  was  violated.  For  any 
such  crime  involving  abuse,  police  officers  have  the  power 
to  arrest  on  probable  cause  regardless  of  whether  the 
offense  was  committed  in  their  presence.   G.L.  c.  209A,  §1. 
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III.    DIFFICULTY  IN  LOCATING  DEFENDANT. 

If  a  police  officer  attempts  to  locate  a  defendant  who 
has  violated  a  restraining  order,  and  the  defendant  is  not 
easily  found,  under  the  mandatory  arrest  law,  reasonable 
efforts  should  continue  to  find  the  defendant  and  conduct 
a  warrantless  arrest.  Additionally,  as  soon  as  it  appears 
that  the  defendant  may  not  be  apprehended  quickly,  the 
police  should  seek  an  arrest  warrant  and  ensure  its  entry 
into  LEAPS. 

In  such  a  case,  the  victim  should  not  be  sent  to 
District  Court  to  seek  a  civilian  complaint.  The 
mandatory  arrest  law  requires  that  the  police  continue  to 
make  reasonable  efforts  to  arrest,  including  obtaining  an 
arrest  warrant  and  attempting  to  serve  it.  Sending  the 
victim  to  apply  for  a  civilian  complaint  is  contrary  to 
the  Abuse  Prevention  Law's  purposes  and  undermines  the 
message  to  the  perpetrator  that  domestic  abuse  is  a 
serious  crime  which  will  not  be  tolerated. 

Probable  cause  to  arrest  does  not  decrease  with  the 
passage  of  time.  Once  the  officer  has  received  credible 
information  that  a  valid  restraining  order  against  the 
defendant  was  violated,  probable  cause  is  established  that 
the  crime  was  committed.  Unless  new  facts  come  to  light 
indicating  no  restraining  order  was  in  effect  against  the 
defendant,  or  that  cause  the  officer  to  believe  that  the 
victim's  report  was  untruthful,  the  probable  cause,  once 
established,  continues  to  exist. 
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IV.  MANDATORY  ARREST  OF  DEFENDANTS  FOUND 
WITHIN  AN  OFFICER'S  JURISDICTION,  FOR 
CRIMES  COMMITTED  IN  ANOTHER  TOWN. 

The  mandatory  arrest  provision  requires  an  arrest 
whenever  a  police  officer  has  probable  cause  to  believe 
that  the  defendant  has  violated  a  restraining  order.  This 
means  that  a  police  officer  of  a  city  or  town  must  arrest 
any  person  located  within  his  or  her  jurisdiction  whom  the 
officer  has  probable  cause  to  believe  has  violated  a 
restraining  order  under  G.L.  c.  209A  and  its  related 
provisions. 

It  makes  no  difference  in  the  calculation  of  probable 
cause  that  the  offense  may  have  been  committed  in  another 
city  or  town;  if  a  police  officer  determines  that  there  is 
probable  cause  that  a  restraining  order  was  violated 
anywhere  in  the  Commonwealth,  the  officer  is  obligated, 
within  his  or  her  own  city  or  town,  to  make  the  arrest. 

As  in  any  other  situation,  police  officers  may  rely  on 
information  received  from  the  victim,  from  a  witness,  or 
from  another  law  enforcement  officer,  including  an  officer 
in  another  jurisdiction,  to  establish  probable  cause. 
Once  a  police  officer  has  probable  cause  that  a  restraining 
order  has  been  violated  anywhere  in  the  Commonwealth,  the 
officer  must  arrest  the  perpetrator  if  he  is  found  within 
the  officer's  jurisdiction. 
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V.  TRANSPORTATION  OF  ARRESTED  PERSONS 
BACK  TO  THE  DEPARTMENT  OR  COURT  WHERE 
THE  OFFENSE  WILL  BE  PROSECUTED. 

Questions  have  arisen  as  to  the  proper  procedures  to 
be  followed  when  a  police  officer  makes  an  arrest  for  a 
restraining  order  violation  committed  in  another 
jurisdiction.  Where  there  are  no  charges  to  be  brought  in 
the  arresting  jurisdiction,  the  defendant  must  be 
transported  back  to  the  prosecuting  department.  The 
proper  procedures  depend,  in  part,  on  the  method  of  arrest 
and  the  location  of  the  charging  jurisdiction. 
1.     Warrantless  Arrest 

Where  the  arrest  was  made  without  a  warrant,  an 
officer  from  the  prosecuting  department  should  pick  up  the 
defendant  and  take  him  back  to  the  prosecuting  police 
station  for  booking.  The  arresting  department  should 
contact  the  prosecuting  department  as  early  as  possible  to 
arrange  for  transportation.   If  the  prosecuting  department 

is  unable  to  pick  up  the  defendant  within  a  reasonable 

2  / 
time,  the  arresting  department  must  transport.—' 


2.1  Confessions  or  admissions  made  during  an  unreasonable 
delay  may  be  suppressed;  if  transportation  is  deliberately 
delayed  in  order  to  assist  in  eliciting  a  statement,  the 
statement  will  be  suppressed.  Commonwea 1th  v.  Cote,  386 
Mass.  354  (1982)  .  What  is  a  reasonable  time  is  likely  to 
be  determined  in  light  of  Mass.  R.  Crim.  P.  7(a)(1),  which 
requires  that  a  person  under  arrest  be  brought  before  a 
court  if  then  in  session  or,  if  not,  at  its  next  session. 
See  also  Jenkins  v.  Chief  Justice  of  the  District  Court 
Department .  416  Mass.  221,  238-239,  246  (1993)  (remanding 
for  implementation,  within  a  reasonable  time,  of  rule 
that,  absent  unusual  circumstances,  arrestees  be  afforded 
a  probable  cause  determination  within  24  hours) . 
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Under  the  1992  amendments  to  the  bail  law,  a  defendant 
arrested  for  violating  a  restraining  order  (or  arrested 
for  committing  a  crime  involving  "abuse"  as  defined  in 
G.L.  c.  209A,  while  a  209A  restraining  order  was  in 
effect)  may  not  be  bailed  except  by  a  judge.  G.L.  c.276, 
§57  (as  amended  by  St.  1992,  c.201)  .  Such  a  defendant, 
after  transport  to  the  prosecuting  police  department,  must 
be  held  in  custody  until  bail  is  set  by  a  judge.  As  much 
information  as  possible  should  be  made  available  to  the 
prosecutor  and  judge  concerning  the  nature  of  the  offense, 
prior  incidents,  and  any  other  facts  relevant  to  a 
determination  of  bail.  G.L.  c.  276,  §58.  The  judge  must 
consider  the  defendant's  criminal  record  and  domestic 
violence  "registry"  information,  as  well  as  whether  the 
crime  was  one  of  domestic  abuse.  If  a  defendant  is 
released  on  bail,  the  judge  must  make  "reasonable  efforts" 
to  inform  the  victim  of  the  release.   G.L.  c.  20 9A,  §6. 

If  there  is  no  restraining  order  in  effect,  the 
defendant,  after  he  is  transported  to  the  prosecuting 
police  department  following  a  warrantless  arrest,  is 
entitled  to  a  bail  hearing  before  a  bail  commissioner  or 
magistrate.  As  much  information  as  possible  should  be 
provided  concerning  the  nature  of  the  offense,  prior 
incidents,  criminal  record,  domestic  violence  "registry" 
information,  and  any  other  facts  relevant  to  a 
determination  of  bail.  G.L.  c.  276,  §58.  The  bail 
commissioner   is   required   to   consider   the   defendant's 
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history  of  restraining  orders,  if  any,  and  whether  the 

crime   involves   "abuse"   under   G.L.   C.209A.    If   the 

defendant  is  released  on  bail  from  the  police  station,  the 

bail   commissioner   or   magistrate   must   use   reasonable 

efforts  to  notify  the  victim  of  the  release.   G.L.  c. 

209A,  §6.-/ 

2.     Arrest  on  a  Misdemeanor  Warrant  Within 
the  County  of  the  Offense 

If  an  arrest  is  made  on  a  warrant  for  a  restraining 
order  violation  or  other  misdemeanor  within  the  same 
county  as  the  prosecuting  department,  the  same  procedure 
should  be  followed:  an  officer  from  the  prosecuting 
department  should  transport  the  defendant  to  the 
prosecuting  police  station  for  booking.  If  the 
prosecuting  department  is  unable  to  transport,  the 
arresting  department  must  do  so. 

If  the  charge  is  violating  a  restraining  order,  or  if 
a  209A  restraining  order  was  in  effect  at  the  time  of  the 
abuse,  the  defendant  must  be  held  until  bail  is  set  by  a 
judge.  Otherwise,  except  on  a  default  warrant,  the 
defendant  is  entitled  to  a  bail  hearing  before  a  bail 
commissioner  or  magistrate. 


3/  Under  procedures  to  be  implemented  in  the  near  future, 
a  defendant  who  is  not  released  from  custody  will  be 
entitled  to  a  speedy  probable  cause  determination, 
generally  within  24  hours.  Jenkins  v.  Chief  Justice  of 
the  District  Court  Department,  416  Mass.  221,  238-239,  246 
(1993) .  Recognizing  the  potential  for  widespread 
disruption,  the  Court  permitted  a  "reasonable  time"  for 
implementation  of  its  decision. 
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3.     Arrest  on  a  Misdemeanor  Warrant  Outside 
the  County  of  the  Offense 

If  the  defendant  is  arrested  on  a  misdemeanor  warrant 

for  a  crime  committed  outside  the  county  where  the  case 

will  be  prosecuted,  the  procedures  are  somewhat  different. 

First,   if  the  defendant  is  charged  with  violating  a 

restraining  order  or  committing  a  crime  of  domestic  abuse 

while  a  209A  restraining  order  was  in  effect,  he  may  not 

be  bailed  except  by  a  judge.   G.L.  c.276,  §57  (as  amended 

by  St.  1992,  c.201) .   Such  defendants  must  be  transported 

to  the  prosecuting  department  and  held  there  until  bail  is 

set  by  a  judge. 

If  the  defendant  is  not  charged  with  such  an  offense, 
however,  and  he  is  arrested  on  a  misdemeanor  warrant 
outside  the  county  where  the  warrant  is  returnable,  he  is 
entitled,  on  request,  to  be  taken  before  a  magistrate  or 
bail  commissioner  in  the  county  of  arrest.  G.L.  c.  276, 
§29.  The  bail  commissioner  may,  but  is  not  required  to, 
release  the  defendant  on  bail  (except,  presumably,  in  the 
case  of  a  default  warrant) .  This  procedure,  required  by 
G.L.  c.  276,  §29,  applies  only  to  arrests  on  misdemeanor 
warrants  for  crimes,  not  involving  restraining  orders, 
committed  outside  the  county  where  the  arrest  was  made. 
It  does  not  apply  to  misdemeanor  warrants  executed  within 
the  same  county,  felony  warrants,  or  warrantless  arrests. 

If  a  bail  hearing  is  held  in  the  county  of  arrest  for 
such  an  offense,  the  arresting  department  should  contact 
the  prosecuting  department  and/ or  the  victim  or  other 
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sources  to  gather  as  much  information  as  possible 
concerning  the  circumstances  of  the  offense,  prior 
incidents,  criminal  record,  domestic  violence  "registry" 
information,  and  any  other  facts  relevant  to  a 
determination  of  bail,  and  provide  this  information  to  the 
bail  commissioner.  G.L.  c.  276,  §58.  If  the  defendant  is 
released,  the  bail  commissioner  or  magistrate  must  make 
reasonable  efforts  to  notify  the  victim  of  the  release. 
G.L.  c.  209A,  §6. 

If  the  defendant  is  not  released,  G.L.  c.  276,  §31 
requires  the  arresting  officer  to  transport  the  defendant 
to  the  court  issuing  the  warrant.  While  the  statutory 
responsibility  for  transport  is  on  the  arresting  officer, 
the  statute  does  not  prohibit  the  prosecuting  department 
from  providing  the  transport,  as  long  as  there  is  no 
unreasonable  delay.  If  the  defendant  is  taken  directly  to 
court  without  booking  at  the  prosecuting  department,  care 
should  be  taken  to  provide  complete  information  to  the 
prosecuting  department,  so  that  the  record-keeping 
requirements  of  G.L.  c.  41,  §98F  and  G.L.  c.  209A,  §6  can 
be  complied  with. 

Defendants  not  charged  with  violating  a  restraining 
order,  and  who  do  not  have  a  209A  restraining  order  in 
effect,  may  see  a  bail  commissioner  at  the  prosecuting 
police  station,  if  they  have  not  previously  had  a  bail 
hearing  in  the  county  of  arrest. 
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At  any  bail  hearing,  whether  held  at  a  police  station 
or  court,  as  complete  information  as  possible  should  be 
provided  as  to  the  facts  of  the  case,  prior  incidents, 
criminal  record,  domestic  violence  registry  information, 
and  other  facts  relevant  to  bail.  The  person  admitting 
the  defendant  to  bail  must  make  reasonable  efforts  to 
notify  the  victim  of  the  defendant's  release. 

4.  Arrest  on  a  Felony  Warrant  Within  the 
County  of  the  Offense 

If  a  felony  warrant  is  executed  within  the  county  of 
the  offense,  an  officer  from  the  prosecuting  department 
should  transport  the  defendant  back  to  the  prosecuting 
police  station.  If  the  prosecuting  department  is  unable 
to  pick  up  the  defendant  within  a  reasonable  time,  the 
arresting  department  must  transport. 

If  the  charges  include  violating  a  restraining  order 
or  if  a  209A  restraining  order  was  in  effect,  the 
defendant  may  not  be  bailed  except  by  a  judge,  and  must  be 
held  pending  a  bail  hearing  before  a  judge.  G.L.  c.  276, 
§57.  Otherwise,  regular  procedures  should  be  followed  at 
the  prosecuting  department  for  booking,  bail,  and 
transport  to  court. 

5.  Arrest  on  a  Felony  Warrant  Outside  the 
County  of  the  Offense 

In  the  case  of  felony  warrants  served  in  another 

county,  G.L.  c.  276,  §32  states  that  the  arresting  officer 

shall  convey  the  defendant  to  the  county  where  the  warrant 

was  issued.   Again,  there  is  no  prohibition  against  the 


-13- 

prosecuting  department  providing  this  transportation,  as 
long  as  there  is  no  unreasonable  delay. 

Once  the  defendant  is  returned  to  the  prosecuting 
police  department,  the  same  procedures  as  described  above 
should  be  followed  for  booking,  bail  (if  no  restraining 
order  is  involved) ,  and  transport  to  court.  For  arrests 
based  on  felony  warrants,  it  should  be  noted  that  there  is 
no  provision  for  bail  in  the  county  of  arrest.  All  bail 
proceedings  must  be  held  in  the  prosecuting  department  or 
court . 

At  any  bail  hearing,  as  much  information  as  possible 
should  be  provided  to  the  bail  commissioner  or  judge,  and, 
if  the  defendant  is  released,  the  person  admitting  him  to 
bail  must  make  reasonable  efforts  to  notify  the  victim  of 
the  release.  G.L.  c.  209A,  §6. 
6.     Power  to  Transport 

In  the  case  of  an  arrest  on  a  warrant,  power  to 
transport  the  defendant  back  to  the  prosecuting  department 
is  provided  by  G.L.  c.  276,  §23  (statewide  power  to  serve 
arrest  warrants) .  In  the  case  of  a  warrantless  arrest, 
power  to  transport  must  be  considered  inherent  in  the 
arrest  powers  provided  by  the  Domestic  Abuse  Law,  G.L.  c. 
209A,  §6(7). 

Transportation  is  a  ministerial  act,  not  involving  the 
initial  exercise  of  judgment  necessary  to  determine 
whether  there  is  probable  cause  to  arrest.  Without  the 
ability   to   return   the   offender   to   the   prosecuting 
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jurisdiction,  the  provisions  of  the  Domestic  Abuse  Law 
regarding  arrest  for  crimes  committed  in  another  city  or 
town  would  be  a  nullity.  Statutes  must  be  interpreted 
consistently  with  their  purpose  and  in  a  common  sense 
fashion.  Commonwea 1th  v.  Gordon .  407  Mass.  340,  346 
(1990);  Commonwea  1th  v.  Tata,  28  Mass.  App.  Ct.  23,  25-26 
(1989)  ,  fur.  app.  rev.  denied,  406  Mass.  1103  (1990)  . 
Police  officers  routinely  transport  persons  arrested 
without  a  warrant  to  the  local  district  court,  which  may 
be  located  outside  the  officer's  jurisdiction.  See  Mass. 
R.  Crim.  P.  7(a)  (requiring  arrestees  to  be  brought  to  the 
next  court  session);  cf.  G.L.  c.  263,  §3  (limiting  actions 
against  officers  assisting  with  arrest) . 

As  long  as  prompt  transportation  is  provided,  there  is 
no  prohibition  against  using  other  means  of  returning  the 
defendant  to  the  prosecuting  department.  Where  the 
arresting  department  shares  a  border  with  the  prosecuting 
department,  the  defendant  may  be  transferred  at  the  city 
or  town  line.  Where  available  without  undue  delay,  an 
officer  with  statewide  jurisdiction  may  transport  the 
defendant. 

In  some  cases,  police  officers  have  obtained  arrest 
warrants  for  the  purpose  of  transporting  defendants  who 
were  arrested  in  another  jurisdiction  without  a  warrant. 
This  procedure  should  not  be  necessary,  where  there  is  an 
explicit  statutory  authorization  (and  mandate)  to  make  a 
warrantless  arrest,   and  where  awaiting  issuance  of  an 
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arrest  warrant  is  likely  to  delay  the  return  of  the 

defendant.   Moreover,  if  a  warrant  were  sought  and  issued 

as  to  a  misdemeanor  arrest  made  in  another  county,   it 

would  then  entitle  a  defendant  arrested  for  an  offense  not 

involving  a  restraining  order  to  request  a  bail  hearing  in 

the  county  of  arrest  under  G.L.  c.  276,  §29,  as  described 

above.   Thus,   the  better  practice  after  a  warrantless 

arrest  is  to  simply  transport  the  defendant  back  to  the 

prosecuting  department. 

VI.    ARREST    IN    DEFENDANT'S    OR    THIRD 
PERSON'S  DWELLING. 

The  procedures  for  arresting  a  defendant  in  his  own  or 
a  third  person's  dwelling  have  not  been  altered  by  the 
Abuse  Prevention  Law.  Assuming  there  are  no  exigent 
circumstances  allowing  a  warrantless  entry  into  the 
defendant's  home,  and  no  person  has  given  valid  consent  to 
enter  and  search  for  the  defendant,  the  Fourth  Amendment 
and  Article  14  of  the  Massachusetts  Declaration  of  Rights 
require  the  police  to  seek  an  arrest  warrant.  Pavton  v. 
New  York.  445  U.S.  573,  576  (1980);  Commonwealth  v.  Forde, 
367  Mass.  798,  804-807  (1975). 

Where  the  defendant  is  in  the  dwelling  of  a  third 
party  and  there  are  no  exigent  circumstances  and  no  person 
has  given  valid  consent  to  enter  and  search  for  the 
defendant,  both  an  arrest  warrant  and  a  search  warrant  are 
required.  Steaaald  v.  United  States .  451  U.S.  204,  216 
(1981);  Commonwealth  v.  Pietrass,  392  Mass.  892,  898  n.9 
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(1984);  Commonwea  1th  v.  Allen.  28  Mass.  App.  Ct.  589,  592 
(1990) . 

These  rules  should  be  applied  to  domestic  abuse 
matters  in  the  same  way  as  to  other  cases.  Where  police 
officers  are  called  to  a  dwelling  on  a  report  of  violence, 
the  need  to  prevent  imminent  harm  to  the  victim  will  of 
course  constitute  an  exigent  circumstance.  The  victim  may 
also  give  consent  to  enter  her  own  dwelling  and  to  search 
any  areas  to  which  she  has  access.  Thus,  the  typical  case 
where  a  warrant  is  needed  will  be  where  the  defendant  is 
located  in  another  dwelling  at  the  time  of  arrest. 

The  warrant  requirement  does  not  mean  that  arrest  is 

not  mandatory  or  preferred  under  G.L.  c.  209A,  §6.   It 

simply  means  that  the  police  must  make  the  arrest  by 

constitutional  means,  whether  they  choose  to  wait  for  the 

defendant  to  leave  the  dwelling  or  seek  an  arrest  warrant 

and,   if  necessary,  a  search  warrant.   Where  arrest  is 

mandatory,   or  where  arrest  is  the  preferred  response, 

reasonable,   ongoing  efforts  to  make  the  arrest  should 

continue. 

VII.  ARREST  IS  "PREFERRED  RESPONSE"  FOR 
OTHER  CRIMES  INVOLVING  ABUSE,  WHERE 
THERE  IS  NO  VIOLATION  OF  A  RESTRAINING 
ORDER. 

Under  the  1990  amendments  to  the  Abuse  Prevention  Law, 

arrest  is  the  "preferred  response"  for  crimes  of  domestic 

abuse  other  than  violations  of  restraining  orders.   G.L. 

c.  209A,  §6(7).   The  law  requires  police  officers  tc  treat 
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the  safety  of  the  victim  and  any  involved  children  as  the 
paramount  consideration  in  deciding  whether  to  arrest 
under  the  "preferred  response"  provision. 

Under  G.L.  c.  209A,  §6,  police  officers  are  empowered 

to  arrest  on  probable  cause  for  misdemeanors  involving 

4/ 
abuse,—'  assault  and  battery,  and  any  felony  regardless 

of  whether  the  offense  was  committed  in  the  officer's 

presence.   Thus,  even  where  arrest  is  not  mandatory,  a 

police  officer  may  and  should  arrest  whenever  the  officer 

has  probable  cause  to  believe  that  a  crime  involving 

domestic  abuse  was  committed  regardless  of  whether  it  was 

committed  in  the  officer's  presence.   As  in  the  case  of 

mandatory   arrests,   it   makes   no   difference   in   the 

determination  of  probable  cause  that  the  offense  was 

committed  in  another  city  or  town  within  the  Commonwealth. 

Where  a  police  officer  exercises  discretion  to  make  a 

"preferred"  arrest,  the  same  procedures  as  described  above 

should  be  followed  for  transportation  of  arrested  persons 

back   to   the   prosecuting   jurisdiction   and   for   arrest 

warrants  or  search  warrants  for  arrests  in  the  defendant's 

or  another  person's  dwelling. 


4/  "Abuse"  is  defined  as  attempting  or  causing  physical 
harm,  putting  another  in  fear  of  imminent  serious  physical 
harm,  or  using  force,  threat,  or  duress  to  coerce  sexual 
relations.  The  law  applies  to  persons  in  a  wide  range  of 
relationships:  where  the  parties  are  or  were  married;  are 
or  were  living  in  the  same  household;  are  or  were  related 
by  blood  or  marriage;  have  a  child;  or  are  or  were  in  a 
substantive  dating  or  engagement  relationship. 
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CONCLUSION 
It  is  hoped  that  this  memorandum  has  clarified  some  of 
the  issues  relating  to  mandatory  arrest  in  domestic 
violence  cases.  Any  questions  concerning  the  issues 
addressed  in  this  memorandum,  or  other  issues  relating  to 
the  Abuse  Prevention  Law,  may  be  directed  as  follows: 

In  Middlesex  County; 

—  during  regular  office  hours,  to  the  Middlesex  Abuse 
Prevention  and  Prosecution  Project,  (617)  629-0222  or 
the  Appeals  and  Training  Bureau  at  (617)  494-4062 

—  in  emergencies  after  hours,  to  the  Assistant  District 
Attorney  on  beeper  duty  at  (617)  430-1520  (touch  tone) 
or  (617)  553-0759  (rotary) . 

—  for  questions  regarding  search  warrants  after  hours, 
to  the  Assistant  District  Attorney  on  search  warrant 
beeper  duty  at  (617)  430-1522  (touch  tone)  or  (617) 
553-0165  (rotary). 


Statewide : 

—  to  the  Family  and  Community  Crimes  Bureau  of  the 
Attorney  General's  office  at  (617)  727-2200 

—  to  the  District  Attorneys  offices 
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SUMMARY  OF  PROCEDURES  FOR  MANDATORY  ARREST 
UNDER  DOMESTIC  ABUSE  LAW.  G.L.  c.  209A 

Mandatory  Arrest 

1.  Arrest  is  mandatory  whenever  a  police  officer  has 
probable  cause  to  believe  that  a  domestic  abuse 
restraining  order  has  been  violated.   G.L.  c.  209A,  §6(7). 

2.  Probable  cause  exists  if  the  police  officer 
receives  information  that:  (1)  a  provision  of  a 
restraining  order,  violation  of  which  is  a  criminal 
offense  ("criminal  provision") ,  was  violated;  (2)  the 
defendant  is  the  subject  of  that  order;  and  (3)  the  order 
was  in  effect  at  the  time  of  the  violation.  Unless  the 
officer  believes  the  victim  is  not  telling  the  truth  about 
the  existence  of  a  violation  or  learns  that  no  valid  order 
was  in  effect  against  the  defendant,  the  victim's  word 
alone  is  sufficient  to  provide  probable  cause. 

3.  The  criminally  enforceable  provisions  of 
restraining  orders  are  those  to  vacate,  stay  away,  have  no 
contact  with  the  victim  or  the  victim's  child,  and  refrain 
from  abusing  the  victim  or  her  child.  Vacate  orders 
include  those  to  leave  the  victim's  home  or  workplace, 
remain  away,  and  surrender  keys. 

4.  Police  officers  are  empowered  to  arrest  on 
probable  cause  regardless  of  whether  the  offense  was 
committed  in  their  presence.  G.L.  c.  209A,  §6(7);  G.L.  c. 
276,  §28. 
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5.  Arrest  is  mandatory  upon  probable  cause  for  any 
violation  of  a  criminal  provision  of  a  restraining  order. 
Telephone  contact,  for  instance,  is  a  violation  of  a 
no-contact  order  and  requires  arrest  if  probable  cause  is 
present . 

6.  Where  the  defendant  is  not  located  immediately, 
reasonable  efforts  to  arrest  must  continue.  An  arrest 
warrant  should  be  sought  and  entered  into  LEAPS  where  the 
defendant  is  not  found  quickly.  The  victim  should  not  be 
sent  to  court  to  seek  a  civilian  complaint  in  cases  where 
there  is  probable  cause  to  believe  that  a  restraining 
order  was  violated.  Probable  cause  to  arrest  does  not 
decrease  with  the  passage  of  time. 

Warrantless  Arrest  Outside  Jurisdiction 

7.  There  is  no  exception  in  the  mandatory  arrest  law 
for  cases  where  the  restraining  order  was  violated  in  one 
city  or  town  in  Massachusetts,  but  where  the  defendant  is 
located  in  another  city  or  town.  When  a  police  officer 
receives  information  from  another  police  officer,  or  from 
any  reliable  source,  indicating  there  is  probable  cause  to 
believe  that  a  person  located  within  the  officer's 
jurisdiction  has  violated  a  restraining  order,  the  officer 
must  arrest,  even  if  the  violation  occurred  in  another 
jurisdiction  within  the  Commonwealth. 

8.  Following  a  warrantless  arrest  for  a  restraining 
order  violation  committed  in  another  city  or  town,  prompt 
transportation  must  be  provided  back  to  the  prosecuting 
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department   and   then   to   court.    If   the   prosecuting 
department   does   not   pick   up   the   defendant   within   a 
reasonable  time,   the  arresting  department  must  provide 
transportation  to  the  prosecuting  department. 
Bail 

9.  Defendants  arrested  for  violating  a  criminal 
provision  of  a  restraining  order  (or  arrested  for 
committing  a  crime  involving  "abuse"  as  defined  in  G.L.  c. 
209A,  while  a  209A  restraining  order  was  in  effect)  may 
not  have  bail  set  except  by  a  judge.  G.L.  c.276,  §57  (as 
amended  by  St.  1992,  c.201).  Thus,  where  a  defendant  is 
arrested  for  such  an  offense,  he  must  be  held  in  custody 
until  bail  is  set  by  a  judge.  If  he  is  arrested  outside 
the  prosecuting  jurisdiction,  he  must  be  transported  to 
the  prosecuting  department  as  described  above. 

10.  If  a  bail  commissioner  or  magistrate  conducts  a 
bail  hearing  at  the  police  station  on  a  crime  not 
involving  a  restraining  order,  as  much  information  as 
possible  should  be  provided  concerning  the  nature  of  the 
offense,  prior  incidents,  criminal  record,  domestic 
violence  "registry"  listings,  and  any  other  information 
relevant  to  a  determination  of  bail.  The  bail 
commissioner  is  required  to  take  into  account  the 
defendant's  history  of  restraining  orders,  if  any,  and 
whether  the  crime  involves  "abuse"  under  G.L.  C.209A.  If 
the  defendant  is  released  on  bail,  the  bail  commissioner 
or  magistrate  must  use  reasonable  efforts  to  notify  the 
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victim  of  the  release.   G.L.  c.  209A,  §6. 
Arrest  on  Warrant  Outside  the  County 

11.  As  to  crimes  not  involving  violation  of  a 
restraining  order  or  "abuse"  occurring  during  the  pendency 
of  a  restraining  order,  if  an  arrest  is  made  on  a  warrant, 
for  a  misdemeanor .  outside  the  county  in  which  the  court 
which  issued  the  warrant  is  located,  then  the  defendant  is 
entitled,  on  request,  to  be  taken  before  a  magistrate  or 
bail  commissioner  in  the  county  of  arrest  for  purposes  of 
bail.  G.L.  c.  276,  §29.  If  the  defendant  is  not 
released,  G.L.  c.  276,  §31  requires  the  arresting  officer 
to  transport  him  to  "the  court  or  trial  justice"  where  the 
warrant  is  returnable.  There  is  no  prohibition  against 
the  prosecuting  department  providing  this  transportation, 
as  long  as  it  is  done  promptly. 

12.  If  an  arrest  is  made  on  a  warrant  for  a  felony. 
outside  the  county  in  which  the  court  which  issued  the 
warrant  is  located,  there  is  no  right  to  request  bail  in 
the  county  of  arrest,  regardless  of  the  crime  charged. 
The  statute,  G.L.  c.  276,  §32,  requires  the  arresting 
officer  to  transport  the  defendant  "to  the  county  where 
the  warrant  was  issued,"  i.e.,  to  the  prosecuting 
department  or  the  court  where  the  warrant  is  returnable. 
Again,  there  is  no  prohibition  against  the  prosecuting 
department  providing  this  transportation,  as  long  as  it  is 
done  promptly.  If  the  defendant  is  charged  with  violating 
a  restraining  order  or  with  committing  a  crime  during  the 
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pendency  of  a  §209A  restraining  order,  he  may  not  be 
bailed  by  a  bail  commissioner  or  magistrate,  but  must  be 
held  in  custody  until  bail  is  set  by  a  judge. 
Arrest  on  Warrant  Within  the  County 

13.  For  all  other  arrests  on  warrants,  within  the 
county  where  the  warrant  was  issued,  prompt  transportation 
to  the  charging  police  department  and  then  to  court  should 
be  provided  by  the  prosecuting  department.  If  the 
prosecuting  department  does  not  pick  up  the  defendant 
within  a  reasonable  time,  the  arresting  department  must 
provide  transportation. 

Transportation  of  Arrestees 

14.  Power  to  transport  the  defendant  following  arrest 
on  a  warrant  is  provided  by  G.L.  c.  276,  §23,  and  power  to 
transport  the  defendant  following  a  warrantless  arrest 
must  be  considered  inherent  in  G.L.  c.  209A,  §6(7).  Other 
methods  of  transportation  are  also  permissible,  such  as 
transferring  the  defendant  at  the  municipal  boundary  or 
having  an  officer  with  statewide  jurisdiction  transport, 
so  long  as  transportation  is  provided  promptly. 

Arrest  Warrant  to  Enter  Defendant fs  Dwelling 

15.  Where  a  defendant  is  located  in  his  own  dwelling 
and  no  person  also  residing  there  has  given  valid  consent 
to  enter  and  search  for  the  defendant,  an  arrest  warrant 
must  be  obtained  in  order  to  enter  the  dwelling  to  effect 
the  arrest,  unless  exigent  circumstances  are  present.  A 
report  of  violence  within  the  dwelling,  such  that  entry  is 
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reasonably  considered  necessary  to  protect  the  occupants, 

will  constitute  such  an  exigent  circumstance. 

Arrest  and  Search  Warrants  to  Enter  Dwelling  of  Another 

16.  Where  a  defendant  is  located  in  another  person's 
dwelling,  and  no  person  residing  there  has  given  valid 
consent  to  enter  and  search  for  the  defendant,  both  an 
arrest  warrant  and  a  search  warrant  must  be  obtained  in 
order  to  enter  the  dwelling,  in  the  absence  of  exigent 
circumstances . 

Arrest  as  Preferred  Response 

17.  The  Abuse  Prevention  Law  also  provides  that,  where 
the   police   have   probable   cause   to   believe   that   a 
misdemeanor  or  felony  involving  abuse  has  been  committed, 
other  than  a  violation  of  a  restraining  order,  arrest  is 
the  "preferred  response.'*   The  Law  empowers  police  officers 
to  make  such  arrests,   without  a  warrant,   on  probable 
cause,  regardless  of  whether  the  offense  was  committed  in 
the  officer's  presence.  G.L.  c.  209A,  §6(7).   As  long  as 
the  offender  is  located  within  the  officer's  jurisdiction, 
he  may  be  arrested  on  probable  cause,  even  if  the  offense 
was  committed  in  another  city  or  town  in  the  Commonwealth. 
Police   officers   exercising   their   discretion   to   make 
"preferred   response"   arrests   should   follow   the   same 
procedures  as  outlined  above  to  transport  offenders  and  to 
seek  arrest  warrants  or  search  warrants  for  arrests  in 
dwellings. 


7638b 


^ '  £± 


[SIMILAR  MATTER  FILED  DURING  PAST  SESSION  - 
SEE  SENATE     HOUSE  NO OF ] 
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IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  NINETY-  FOUR 


An  Act 


An  Act  Relative  To  Interjurisdictional 
Arrests  In  Domestic  Violence  Cases 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled 
and  by  the  authority  of  the  same,  as  follows: 

Section  1. 
Section  28  of  Chapter  276  of  the  General  Laws  as  appearing 

in  the  1992  Official  Edition  is  hereby  amended  by  inserting  in 
line  11  of  said  section  after  the  sentence  ending  with  the 
words  "two  hundred  and  nine  C.»  the  following: ~ 

Said  officer  may  arrest,  without  a  warrant,  and  detain  a 
person  whom  the  officer  has  probable  cause  to  believe  has 
committed  a  misdemeanor  involving  abuse  as  defined  in 
section  one  of  chapter  two  hundred  and  nine  A  or  has 
committed  an  assault  and  battery  in  violation  of  section 
thirteen  A  of  chapter  two  hundred  and  sixty-five  against  a 
family  or  household  member  as  defined  in  section  one  of 
chapter  two  hundred  and  nine  A. 


NOTE  -  Use  only  ONE  SIDE  of  each  leaf.     DOUBLE  SPACE.     Insert  addit 
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[SIMILAR  MATTER  FILED  DURING  PAST  SESSION  - 
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IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  NINETY-FOUR 


An  Act 


An  Act  Relative  To  Chapter  209A,  Sec.  1 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

Section  1. 


Section  1  of  Chapter  209A  of  the  General  Laws  as  appearing 
in  the  1992  Official  Edition,  is  hereby  amended  as  follows: — 

By  striking  out  in  lines  20-21  the  words  "adjudged  by 
district,  probate  or  Boston  municipal  courts"  and  inserting 
in  place  thereof  the  words  "determined  by". 


NOTE  —  Use  only  ONE  SIDE  of  each  leaf.     DOUBLE  SPACE.     Insert  additional  leaves,  if  necessary. 


[SIMILAR  MATTER  FILED  DURING  PAST  SESSION  - 
SEE  SENATE     HOUSE  NO OF ] 
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IN  THE  YEAR  ONE  THOUSAND  NINE  HUNDRED  AND  NINETY- 


An  Act 


AN  ACT  REGARDING  THE  CRIME  OF  STALKING 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

Section  1. 


Section  43  of  Chapter  265  of  the  Genereal  Laws,  as 
appearing  in  the  1992  Official  Edition,  is  hereby  amended: — 

A)  By  striking  out  in  line  two  of  (a)  of  that  section,  the 
words:  "and  who  makes  a  threat". 

B)  By  inserting  in  line  four  of  (a)  of  that  section,  after 
the  word  "injury"  the  words:  "to  that  person  or  the  person  of 
another . " 

C)  By  adding  in  (b)  of  that  section  at  line  15,  after  the 
words  "superior  court,"  the  words:  "or  any  similar  order  which 
proscribes  similar  conduct  issued  by  any  other  jurisdiction, 
federal,  state,  or  territorial,". 


NOTE  —  Use  only  ONE  SIDE  of  each  leaf.     DOUBLE  SPACE.     Insert  additional  leaves,  if  necessary. 


SECTION  TWO: 

Section  43  of  Chapter  265  of  the  General  Laws,  as  appearing 
in  the  1992  Official  Edition,  is  hereby  amended  by  adding  a  new 
subsection,  (e) ,  as  follows: — 

(e)  The  crime  of  stalking,  as  set  forth  herein,  may  be 
prosecuted  and  punished  in  any  county  of  the  commonwealth  where 
the  defendant  is  alleged  to  have  committed  any  act  constituting 
an  element  of  the  crime  of  stalking. 
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COMMONWEALTH  OF  MASSACHUSETTS  \ 

SUFFOLK,  SS  SUPREME  JUDICIAL  COURT 

FOR  SUFFOLK  COUNTY 
NO:   91-431 


TORRE  JENKINS  AND  OTHERS 
VS. 

CHIEF  JUSTICE  OF  THE  DISTRICT 
COURT  DEPARTMENT  AND  ANOTHER 

INTERLOCUTORY  ORDER 

The  matter  of  the  entry  of  judgment  following  rescript 
came  before  the  court  and  was  argued  by  counsel;  wherefore,  it  is 
adjudged  and  ordered  that  within  sixty  days  of  the  date  of  this 
interlocutory  order  the  defendants  shall  present  to  this  court  a 
plan  or  plans  concerning  procedures  for  the  determination  of 
probable  cause  as  to  any  person  arrested  without  a  warrant  and 
not  released  within  twenty-four  hours. 

It  is  further  adjudged  that  a  declaratory  judgment  will 
be  entered  in  this  case,  the  terms  of  which  may  include  at  least 
the  following  provisions: 

1.   A  person  who  is  arrested  without  a  warrant  is 
entitled  to  a  probable  cause  determination  as  soon  as 
is  reasonable  following  arrest,  and,  in  the  absence  of 
extraordinary  circumstances,  in  any  event  within  twenty-four 
hours  of  arrest,  unless  that  person  is  released  within  that 


-2- 

twenty-four  hour  period. 

2.  The  determination  whether  there  was  probable  cause* 
to  arrest  such  a  person  shall  be  made  by  a  judge  or  by  a 
"neutral  and  detached"  magistrate,  applying  the  same  standards 
that  apply  to  the  issuance  of  a  warrant  to  arrest,  at  a  hearing 
that  may  be  ex  parte  and  at  which  the  arrested  person  is  not 
entitled  to  the  assistance  of  counsel. 

3.  The  factual  basis  for  probable  cause  may  be  presented 
orally  or  in  writing,  but  must  be  presented  under  oath  or 
affirmation.   A  record  of  the  presentation  must  be  kept  and 
made  available  to  defense  counsel. 

4.  The  court  shall  retain  jurisdiction  of  this  case 
until  further  order  of  the  court. 

ins ,  J . ) 


Entered:   October  28  /  1993 
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II. 


OFFICE  OF  THE  ATTORNEY  GENERAL 

PROCEDURES  FOR  THE  INVESTIGATION  OF 

CIVIL  RIGHTS  COMPLAINTS  INVOLVING 

POLICE  OFFICERS 


TO:      Massachusetts  Chiefs  of  Police 

FROM:     Diane  S.  Juliar,  Assistant  Attorney  General 

DATE:     November  23,  1993 

RE:      Office  of  the  Attorney  General  Procedures  for  the 
Investigation  of  Civil  Rights  Complaints  Involving 
Police  Officers 


The  attached  document,  Procedures  for  the 
Investigation  of  Civil  Rights  Complaints  Involving  Police 
Officers,  is  an  evolving  document  developed  to  provide  guidance 
to  Assistant  Attorneys  General  and  investigative  staff  of  the 
Attorney  General's  office  regarding  procedures  to  be  followed 
in  processing  complaints  alleging  civil  rights  violations  by 
police  officers. 
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COMMONWEALTH  OF  MASSACHUSETTS 
OFFICE  OF  THE  ATTORNEY  GENERAL 

PROCEDURES 

FOR 

THE  INVESTIGATION 

OF 

CIVIL  RIGHTS  COMPLAINTS  INVOLVING  POLICE  OFFICERS 

November  10,  1993 


A.   POLICY 

The  Attorney  General  and  the  Chiefs  of  Police  of  the 
Commonwealth  have  the  legal  and  moral  obligation  to  conduct 
inquiries  and  investigations  into  allegations  of  wrong- doing  by 
police  officials,  to  include,  but  not  be  limited  to,  violations 
of  the  civil  rights  laws. 

These  procedures  have  been  established  to  advise  all 
concerned  parties  as  to  the  processes  that  will  be  followed  in 
conducting  inquiries  or  investigations  into  allegations 
received  by  the  Office  of  the  Attorney  General  ("Office"). 


B.   PROCEDURES 

1.   INTAKE  OF  COMPLAINTS 

a.   IDENTIFIABLE  COMPLAINANT 

Initial  complaints  by  individuals,  whether  they  are 
received  via  telephone,  in  writing,  or  in  person,  will 
be  received  by  a  staff  member  of  the  Civil  Rights 
Division. 

The  staff  member  will  inform  the  complainant  that  the 
Office  requires  that  a  written  and  signed  complaint  be 
filed  with  the  Office  prior  to  consideration  of  a 
formal  investigation. 

Additionally,  the  complainant  will  be  asked  to  provide 
any  supporting  documentation  including: 

(1)  medical  records; 

(2)  names,  addresses  and  telephone  numbers  of  known 
witnesses ; 

(3)  a  copy  of  any  obtainable  police  reports; 

(4)  photographs;   and 

(5)  any  other  relevant  information. 


Finally,  the  complainant  will  be  asked  whether  a 
complaint  has  been  filed  with  the  Chief  of  Police,  and 
if  the  complainant  has  not  done  so,  it  will  be 
recommended  that  the  complainant  do  so,  even  if  the 
complainant  desires  to  do  so  anonymously. 

b.  ANONYMOUS  COMPLAINTS 

Although  it  is  the  general  policy  of  the  Attorney 
General  not  to  expend  valuable  investigative  and 
prosecutorial  resources  in  the  investigation  of 
anonymous  complaints,  the  Attorney  General  reserves 
the  right  to  conduct  inquiries  and/or  investigations 
into  anonymous  complaints  when  the  allegations  are  of 
a  serious  nature  and/or  such  an  investigation  would 
tend  to  further  public  policy  interests. 

Upon  receipt  of  an  anonymous  complaint  (one  in  which 
the  complainant  does  not  identify  him  or  herself) ,  the 
allegation  will  be  forwarded  to  the  Chief  of  Police  in 
accordance  with  the  guidelines  set  forth  in  3. a.  below. 

2.  PROVIDING  LEGAL  ADVICE  TO  COMPLAINANTS 

In  those  instances  in  which  an  individual  is  seeking 
legal  advice  beyond  the  scope  of  an  investigative  request 
being  filed  with  the  Office,  the  complainant  generally 
will  be  referred  to  the  Massachusetts  Bar  Association,  20 
West  Street,  Boston,  Massachusetts  02111,  telephone  (617) 
542-3602,  or  another  bar  association  referral  service. 

3.  PRELIMINARY  SCREENING  OF  COMPLAINTS 

a.   DETERMINATION  THAT  AN  INVESTIGATION  IS  NOT  WARRANTED 

If,  after  review  of  the  written  complaint  and 
supporting  materials  conducted  by  the  Chief  of  the 
Civil  Rights  Division,  a  determination  is  made  that  no 
investigation  will  be  commenced  by  the  Office,  the 
complainant  will  be  notified  of  the  decision  in 
writing.   This  notification  will  advise  the 
complainant  that  it  is  the  determination  of  the  Office 
that  sufficient  grounds  to  warrant  an  investigation  by 
this  office  do  not  exist  at  that  time.   As  this  is  not 
a  determination  as  to  whether  or  not  the  rules, 
policies,  and  procedures  of  the  particular  police 
department  were  violated,  the  notification  will  also 
include  a  recommendation  that  the  complainant  bring 
this  matter  to  the  attention  of  the  Chief  of  Police  in 
the  community  in  which  the  incident  or  complaint  is 
alleged  to  have  occurred. 
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Additionally,  the  complainant  will  be  encouraged  to 
provide  the  Office  with  written  authorization  as 
required  by  the  Massachusetts  Fair  Information 
Practices  Act,  G.L.  c.  66A  §§  1-3  ("FIPA")  to  provide 
information  regarding  the  complaint,  including  the 
complainant's  identity,  to  the  local  Chief  of  Police. 

The  provision  of  this  information  to  the  local  Chief 
of  Police  will  assist  the  Chief  of  Police  in 
fulfilling  his/her  responsibility  to  learn  about 
incidents  which  may  have  occurred,  to  determine 
whether  particular  officers  have  been  the  subject  of 
complaints,  and  to  maintain  the  general  good  order  of 
the  police  department. 

If  the  complainant  provides  the  requested  written 
"FIPA"  consent,  the  Civil  Rights  Division  will  forward 
a  written  copy  of  the  complaint  to  the  Chief  of  Police 

If  the  complainant  declines  to  sign  the  "FIPA"  consent 
form,  the  Office  will  contact  the  Chief  of  Police  in 
writing  concerning  the  substance  of  the  complaint. 
The  Chief  of  Police  will  be  provided  with  as  much 
information  as  possible  regarding  the  complaint 
excepting,  as  required  by  "FIPA",  the  identity  of  the 
complainant  and  other  information  which  reasonably 
could  identify  the  complainant. 

Those  cases  that  are  not  the  subject  of  an 
investigation  will  be  maintained  by  the  Office  in  a 
separate  file  system,  segregated  by  department  and  by 
individual  officer.   With  the  exception  of  the 
procedure  described  above  concerning  the  notification 
of  the  Chief  of  Police,  this  information  will  not  be 
made  available,  except  for  release  of  the  complaint  to 
the  complainant  upon  request,  unless  there  is  an  order 
of  a  Court  of  competent  jurisdiction. 

In  certain  instances,  although  a  determination  has 
been  made  after  preliminary  review  that  sufficient 
grounds  to  warrant  an  investigation  by  the  Office  do 
not  exist,  the  Chief  of  the  Civil  Rights  Division  will 
discuss  with  the  Chief  of  Police  those  practices 
and/or  policies  which  were  raised  by  the  complaint  and 
which,  if  true,  would  have  the  potential  for  exposing 
the  Police  Department  to  future  liability.   When 
appropriate,  the  Office  will  forward  to  the  Chief  of 
Police  model  policies  and  procedures,  information 
concerning  training,  and  an  offer  of  the  professional, 
technical  and  advisory  resources  of  the  Office. 


DETERMINATION  THAT  AN  INVESTIGATION  IS  WARRANTED 

If  it  is  determined  by  the  Chief  of  the  Civil  Rights 
Division  that  an  investigation  is  warranted,  she  or  he 
will  assign  an  Assistant  Attorney  General  in  the 
Division  to  the  case,  and  the  following  actions  will 
be  taken: 

(1)  If  a  "FIPA"  release  form  has  not  yet  been  signed 
by  the  complainant,  the  complainant  will  be 
asked  to  sign  such  a  release  at  this  time  as  a 
predicate  to  commencing  an  investigation. 

(2)  When  the  complainant  has  signed  the  "FIPA" 
release  form  and  the  investigation  has  been 
authorized,  the  Assistant  Attorney  General  will 
contact  the  Chief  of  Police  of  the  particular 
Police  Department  by  telephone  and  determine 
whether  the  Chief  of  Police  has  or  will  initiate 
an  investigation  (civil /internal  affairs  or 
criminal)  into  the  allegation.   If  the  Chief  of 
Police  determines  that  the  Chief  and/or  his/her 
Department  will  not  be  involved  in  an 
investigation  into  the  allegations,  the  matter 
will  be  assigned  for  investigation  by  the  Office 
in  accordance  with  section  4,  below. 
Additionally,  and  in  any  event,  the  Attorney 
General  reserves  the  right  to  conduct  an 
independent  investigation  in  accordance  with 
paragraph  E  of  these  procedures . 

(3)  When  the  Chief  of  Police  is  contacted,  the 
Assistant  Attorney  General  also  will  request 
that  the  Chief  retain  the  following  items 
pending  a  formal  written  request: 

(a)  relevant  radio  and  telephone  transmission 
tapes ; 

(b)  police  officers  activity  logs; 

(c)  police  incident  reports; 

(d)  booking  photographs; 

(e)  crime  scene  or  other  photographs;  and 

(f)  other  relevant  departmental  documents  or 
materials . 

(4)  If  an  investigation  into  the  allegations  has 
been  conducted  and  completed  by  the  Chief  of 
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Police,  the  Assistant  Attorney  General  will 
request  in  writing  that  the  Chief  forward  to  the 
Office  a  copy  of  reports  of  the  investigation 
and  any  supporting  materials  which  may  be 
subject  to  release  in  accordance  with  the  law. 

4.   INVESTIGATION  BY  THE  OFFICE  OF  THE  ATTORNEY  GENERAL 

If  a  formal  investigation  is  commenced  by  the  Office,  the 
Assistant  Attorney  General  and  the  Investigator (s) 
assigned  to  the  investigation  will  interview  the 
complainant  and  civilian  witnesses  and  will  obtain  all 
relevant  documents. 

The  file  will  then  be  reviewed  to  determine  whether  there 
is  sufficient  credible  evidence  to  support  continuance  of 
the  investigation  into  the  allegation. 

If  there  is  insufficient  evidence,  a  letter  will  be 
forwarded  by  the  Chief  of  the  Civil  Rights  Division  to  the 
Chief  of  Police,  advising  the  Chief  of  Police  that  the 
investigation  has  been  closed,  and  that  since  there  is 
insufficient  credible  evidence  to  warrant  proceeding 
further,  it  will  not  be  necessary  to  interview  the 
officer,  unless  the  officer  makes  a  request  to  be 
interviewed  for  the  record. 

If  there  is  sufficient  evidence  to  warrant  further 
investigation,  the  Assistant  Attorney  General  will  notify 
the  Chief  of  Police  that  the  Office  requests  that  the 
involved  officer  and/or  other  officers  make  themselves 
available  to  be  interviewed  by  personnel  from  the  Office 
of  the  Attorney  General.   No  officer  is  required  to  grant 
this  interview,  but  each  is  requested  to  meet  voluntarily 
with  staff  from  the  Office  so  that  the  officer's  account 
of  the  events  that  are  the  subject  of  the  allegation  and, 
if  applicable,  the  identity  of  other  witnesses  can  be 
obtained.   The  officers  may  be  represented  by  legal 
counsel  at  the  interview. 

Upon  completion  of  this  stage  of  the  investigation,  the 
Assistant  Attorney  General  and  the  investigator  will  again 
review  the  information  and  evidence  gathered  to  determine 
whether  the  investigation  should  proceed  further. 

If  a  determination  is  made  to  proceed  with  the 
investigation,  the  Assistant  Attorney  General  assigned  to 
the  investigation  will  periodically  assess  the  progress  of 
the  investigation  to  determine  the  appropriateness  of 
further  measures . 


C.   PROCEDURE  FOR  COMPLETED  INVESTIGATIONS 

At  the  completion  of  any  substantiated  investigation,  and 
prior  to  the  issuance  of  any  recommendations  or  related 
reports,  the  Chief  of  the  Civil  Rights  Division  will  offer  to 
meet  personally  with  the  Chief  of  Police  to  discuss  the 
findings  and  conclusions  of  the  investigation. 

It  shall  be  the  policy  of  the  Office  to  utilize  these 
meetings,  in  part,  to  make  the  Chief  of  Police  aware  of 
available  training  for  police  officials.   If  the  Chief  of 
Police  expresses  an  interest  in  such  training,  the  Chief  of 
the  Civil  Rights  Division  will  assist  the  Chief  of  Police  in 
facilitating  the  processes  necessary  to  arrange  for  this 
training. 

After  the  meeting  between  the  Chief  of  the  Civil  Rights 
Division  and  the  Chief  of  Police,  the  Chief  of  the  Civil 
Rights  Division  will  provide  the  Chief  of  Police  with  a  copy 
of  the  final  investigative  report,  including  its  findings  and 
conclusions,  to  assist  the  Chief  of  Police  with  his/her 
responsibilities  to  maintain  the  good  order  of  the  Police 
Department  and  to  assist  the  Chief  of  Police  with  internal 
police  administrative  processes. 

Except  when  conduct  warranting  criminal  prosecution  is 
identified,  or  when  an  apparent  pattern  of  illegal  or 
inappropriate  conduct  by  a  police  officer  or  a  department  is 
identified,  or  in  those  situations  described  in  paragraph  D. 
2.  and  E.  of  these  procedures,  the  Chief  of  the  Civil  Rights 
Division  will  refer  the  matter  to  the  Chief  of  Police  with  a 
recommendation  that  the  Chief  of  Police  address  the 
investigative  concerns  as  an  internal  administrative  matter. 

Additionally,  the  Chief  of  the  Civil  Rights  Division  will 
discuss  with  the  Chief  of  Police  those  practices  and/or 
policies  which  were  identified,  by  or  during  the 
investigation,  as  having  the  potential  for  exposing  the  Police 
Department  to  future  liability.   When  appropriate,  the  Office 
will  forward  to  the  Chief  of  Police  model  policies  and 
procedures,  information  concerning  training,  and  an  offer  of 
the  professional,  technical  and  advisory  resources  of  the 
Office. 


D.   CRIMINAL  AND  CIVIL  PROSECUTIONS  FOR  VIOLATION  OF  THE  CIVIL 
RIGHTS  LAWS 

In  accordance  with  the  Massachusetts  General  Laws,  the 
Attorney  General  has  the  authority  to  commence  a  criminal 
and/or  civil  cause  of  action  against  those  persons  found  to  be 
in  violation  of  the  civil  rights  laws,  including,  but  not 
limited  to,  police  officers  acting  under  the  color  of  law. 
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1.  CRIMINAL  PROSECUTIONS 

In  those  instances  in  which  there  is  probable  cause  to 
believe  that  the  civil  rights  of  a  person  were  violated, 
and  the  facts  indicate  that  a  criminal  prosecution  is 
warranted  and  appropriate,  a  prosecution  will  be  initiated 
and  directed  by  staff  of  the  Criminal  Bureau.   Notice  will 
be  given  to  the  appropriate  District  Attorney's  Office. 

2.  CIVIL  ACTIONS 

It  is  the  policy  of  the  Attorney  General  that  the  use  of 
civil  actions  will  be  necessary  in  unusual  and/or 
extraordinary  circumstances  or  in  other  similarly  rare  and 
special  situations  in  which  the  facts  and  circumstances 
require  that  the  Attorney  General  commence  such  an 
action.   These  civil  actions  will  be  commenced  to  seek 
injunctive  relief  to  prohibit  certain  conduct,  or  to 
mandate  training  or  policy  changes.   Civil  actions  will  be 
commenced  in  those  cases  and  instances  in  which  the  Office 
of  the  Attorney  General  determines  that  the  purposes  of 
the  civil  rights  laws  are  not  being  adequately  addressed 
by  the  actions  and  determinations  of  the  Police  Department 
or  other  appropriate  authorities.   Settlement  of  these 
matters  generally  will  be  allowed  if  an  appropriate 
written  agreement  detailing  recommendations  and  solutions 
to  the  complained  of  issues  and  concerns  is  agreed  upon  by 
the  Attorney  General  and  the  other  parties  to  the  cause  of 
action. 


E.   RESERVATION  OF  RIGHT  TO  CONDUCT  INDEPENDENT  INVESTIGATIONS 

Although  it  is  the  policy  of  the  Attorney  General  to  work 
jointly  and  cooperatively  with  the  Chiefs  of  Police  of  the 
Commonwealth,  in  certain  instances  the  facts  and  circumstances 
of  particular  allegations  and/or  the  responsibilities  of  the 
Attorney  General  may  require  that  the  Office  conduct  an 
immediate  investigation,  independent  of  the  involved  Police 
Department  and  Chief  of  Police,  and  contrary  to  the  procedures 
above.   Some  examples  of  these  circumstances  include  lack  of 
cooperation  on  the  part  of  the  Chief,  the  agency,  or  the 
municipality;  involvement  of  the  Chief  as  a  subject  of  the 
allegation;  the  apparent  existence  of  a  conflict  of  interest; 
and  allegations  of  serious  criminal  conduct.   In  those 
circumstances  in  which  this  provision  is  invoked,  the  Chief  of 
the  Civil  Rights  Division  will  contact  the  Chief  of  Police  as 
soon  as  it  is  appropriate  to  do  so,  to  make  due  notification 
and  to  discuss  the  basis  for  the  determination  to  conduct  an 
immediate  independent  investigation,  unless  the  Chief  of 
Police  is  the  subject  of  the  investigation. 
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III. 


EMERGING  TECHNOLOGIES 
IN  LAW  ENFORCEMENT 


By    ft-kr  S«tUs 


VIDEOTAPING  OF  PUBLIC  DEMONSTRATIONS 
BY  LAW  ENFORCEMENT  PERSONNEL 

The  Attorney  General  has  recently  received  several 
inquiries  regarding  the  extent  to  which  law  enforcement 
personnel  may  make  videotapes,  with  or  without  audio 
rercording,  of  demonstrations  in  public  places.   The  short 
answer  is  that  videotaping  is  appropriate  under  certain  limited 
circumstances;  that  audiotaping  is  appropriate  in  the  same 
circumstances  so  long  as  it  is  not  done  "secretly";  and  that 
the  use  of  good  judgment  and  common  sense  will  go  a  long  way 
toward  determining  when  these  information-gathering  and 
evidence-preserving  techniques  should  and  should  not  be  used. 
Some  of  the  governing  legal  principles  are  set  forth  below. 

There  do  not  appear  to  be  any  significant  issues  under  the 
search  and  seizure  provisions  of  the  federal  and  state 
constitutions  or  under  the  privacy  protections  set  forth  in 
G.L.  c.  214,  §  IB.   Generally,  persons  demonstrating  in  a 
public  place  do  not  enjoy  a  reasonable  expectation  of  privacy. 

So  long  as  no  audio  recording  is  made,  such  videotaping 
would  not  violate  the  Commonwealth's  eavesdropping  and 
wiretapping  statute,  which  restricts  interceptions  of  "wire 
comunications"  and  "oral  communications"  but  not  communications 
made  by  means  of  visible  images.   G.L.  c.  272,  §  99.   Even  an 
audio  recording  would  not  violate  the  statute  if  it  were  made 
openly,  in  light  of  the  statutory  definition  of  "interception" 
as  a  communication  heard  or  recorded  "secretly."   I£.  §  99 
B.4.   A  recording  made  "secretly,"  unless  otherwise  authorized 
by  the  statute,  is  a  criminal  offense,  jjl.  §  99  C.l,  and  may  be 
the  basis  for  monetary  damages.   Jjl.  §  99  Q. 

Whether  a  recording  is  being  made  "secretly"  will  depend  in 
part  on  individual  facts  and  circumstances.   For  example,  a 
large  boom  microphone  might  put  a  reasonable  person  on  notice 
that  an  audio  recording  was  being  made,  but  a  small  camcorder 
may  be  less  noticeable  in  a  crowd.   Also,  depending  on  the 
relative  prominence  of  the  microphone  on  the  particular  model 
of  camcorder,  even  a  person  who  saw  the  camcorder  being 
operated  might  not  necessarily  be  aware  that  an  audio  recording 
was  also  being  made.   A  court  might  also  consider  such  factors 
as  whether  the  recording  was  being  made  in  the  open,  or  instead 
from  within  a  building  or  an  unmarked  vehicle,  and  whether  the 
officer  making  the  recording  was  in  uniform  or  plainclothes. 

District  attorneys,  State  Police  personnel,  and  law 
enforcement  personnel  employed  elsewhere  in  the  executive 
branch  of  state  government  or  by  independent  authorities  must 
consider  certain  issues  under  the  Fair  Information  Practices 
Act  (FIPA),  G.L.  c.  66A,  §§  1-3.   FIPA  provides  that  a  "holder" 
maintaining  "personal  data"  must  "not  collect  or  maintain  more 
personal  data  than  are  reasonably  necessary  for  the  performance 


of  the  holder's  statutory  functions."   G.L.  c.  66A,  §  2(1). 
Any  holder  violating  this  or  any  other  provision  of  FIPA  may  be 
liable  for  damages  and  subject  to  injunctive  relief  under  G.L. 
c.  214,  §  3B.   Whether  FIPA  is  applicable  here  depends  on 
whether  the  office  or  law  enforcement  agency  involved  is  a 
"holder,"  whether  the  information  captured  on  videotape  or 
audiotape  constitutes  "personal  data,"  and  whether  that 
information  is  "reasonably  necessary  for  the  performance  of  the 
holder's  statutory  functions." 

The  term  "holder"  is  defined  by  using  the  term  "agency," 
which  in  turn  is  defined  as  including  "any  agency  of  the 
executive  branch  of  government  ...  or  any  authority  created 
by  the  general  court  to  serve  a  public  purpose,  having  either 
statewide  or  local  jurisdiction."   G.L.  c.  66A,  §  1.   Although 
no  reported  case  has  addressed  the  issue,  a  district  attorney 
could  be  held  to  fall  within  this  definition.   ££.  Lodge  v. 
District  Attorney  for  the  Suffolk  District.  21  Mass.  App.  Ct . 
277,  281  (concluding  that  office  of  district  attorney  is  a 
state  agency  for  purposes  of  presentment  of  tort  claims  under 
G.L.  c.  258,  §  4),  xev;.  denied.  396  Mass.  1106  (1985).   The 
State  Police,  other  state  law  enforcement  agencies,  and 
independent  authorities  would  also  appear  to  constitute 
"holders." 

The  term  "personal  data"  is  defined,  see  G.L.  c.  66A,  §  1, 
so  as  to  exclude  "intelligence  information"  as  defined  in  G.L. 
c.  6,  §  176;  "intelligence  information"  is  defined  as  including 
records  and  data  compiled  for  the  purpose  of  "criminal 
investigation"  or  "investigating  a  substantial  threat  of  harm 
to  an  individual,  or  to  the  order  or  security  of  a  correctional 
facility."   G.L.  c.  6,  §  176.   Accordingly,  information  could 
be  "personal  data"  for  FIPA  purposes  if  it  were  gathered  for 
purposes  other  than  a  criminal  investigation  or  the 
investigation  of  a  substantial  threat  of  harm  to  an  individual 
or  correctional  facility. 

The  phrase  "reasonably  necessary  for  the  performance  of  the 
holder's  statutory  functions"  is  not  one  that  is  susceptible  to 
any  single,  precise  definition.   Law  enforcement  personnel  have 
numerous  statutory  functions,  and  in  each  instance  a  judgment 
would  have  to  be  made,  based  on  all  of  the  facts  and 
circumstances,  as  to  whether  particular  data  was  "reasonably 
necessary"  to  the  performance  of  one  or  more  of  those 
functions.   It  seems  likely  that  a  court  would  allow  law 
enforcement  personnel  a  range  of  discretion  in  determining  what 
kinds  of  data  are  "reasonably  necessary"  to  gather,  but  such 
discretion  would  not  be  unlimited. 

The  result  of  the  foregoing  is  that,  although  certain  legal 
questions  remain  to  be  resolved  by  the  courts,  law  enforcement 
officials  subject  to  FIPA  should  make  videotapes  of  public 


demonstrations  only  where  such  videotapes  are  either  (a)  for 
purposes  of  a  criminal  investigation  or  the  investigation  of  a 
substantial  threat  of  harm  to  an  individual  or  correctional 
facility,  or  (b)  are  "reasonably  necessary  for  the  performance 
of  [the  law  enforcement  agency's]  statutory  functions."   G.L. 
c.  66A,  §  2.   The  making  of  videotapes  for  other  purposes  could 
be  grounds  for  monetary  and  injunctive  relief  under  G.L.  c. 
214,  §  3B,  although  such  relief  would  operate  only  against  the 
"holder,"  i.e..  the  agency  or  authority,  rather  than  against 
law  enforcement  personnel  individually.   See  Torres  v.  Attorney 
General.  391  Mass.  1,  14  (1984)  (noting  that  relief  under  FIPA 
should  operate  against  agency  that  is  "holder,"  rather  than  any 
individual  employee) . 

All  law  enforcement  personnel  should  consider  issues  under 
the  Massachusetts  Civil  Rights  Act  (MCRA) ,  G.L.  c.  12,  §§  11H, 
111.   The  MCRA  makes  any  "person"  who  interferes  or  attempts  to 
interfere  with  the  protected  rights  of  another  person  "by 
threats,  intimidation  or  coercion"  subject  to  civil  liability 
and  injunctive  relief.   The  holding  of  a  peaceful  demonstration 
in  a  public  place,  in  compliance  with  any  lawful  time,  place 
and  manner  restrictions,  is  a  right  protected  by  the  federal 
and  state  constitutions.   The  videotaping  of  such  a 
demonstration  in  a  threatening,  intimidating,  or  coercive 
manner,  or  in  circumstances  where  the  act  of  videotaping  was 
inherently  threatening,  intimidating,  or  coercive,  could 
constitute  grounds  for  liability  under  the  MCRA. 

One  factor  that  a  court  might  consider  in  evaluating  any 
claim  of  an  MCRA  violation  is  whether  there  was  a  videotaping 
policy  that  was  even-handedly  applied  to  all  demonstrations 
regardless  of  the  content  of  the  messages  being  conveyed  at  the 
demonstration,  or  instead  whether  the  decision  to  tape  a 
particular  demonstration  took  the  subject  of  the  demonstration 
into  account.   It  may  be,  of  course,  that  some  demonstrations 
dealing  with  particular  issues  might  present  a  relatively 
greater  or  lesser  threat  of  illegal  conduct  than  the  typical 
demonstration.   If  there  were  some  objective  evidence  for  such 
a  correlation,  then  such  evidence  could  be  taken  into  account 
in  deciding  whether  to  videotape  the  demonstration.   But  the 
subject  matter  of  the  demonstration,  standing  alone,  should  not 
be  a  factor  in  the  decision. 

Also,  there  is  an  unanswered  question  as  to  whether  it 
would  be  more  appropriate  for  the  officer  making  the  recording 
to  be  in  uniform  or  plainclothes.   Conceivably,  this  could  bear 
on  the  issue  whether  the  officer's  activities  would  constitute 
an  interference  with  the  demonstration  by  means  of  "threats, 
intimidation,  or  coercion."   In  particular,  some  members  of  the 
public  might  view  videotaping  by  a  uniformed  officer  as 
expressive  of  particular  governmental  concern  about  the 
demonstration  and  therefore  more  intimidating.   Others  might 


view  videotaping  by  a  plainclothes  officer  as  more  intimidating 
because  participants  in  the  demonstration  are  left  to  wonder 
who  is  videotaping  the  demonstration  and  why. 

These  decisions  must  be  made  based  on  the  facts  and 
circumstances  of  each  particular  situation.   The  courts  would 
likely  give  reasonable  deference  to  such  decisions,  however,  so 
long  as  such  decisions  were  based  on  appropriate  criteria  such 
as  those  identified  in  this  discussion.   More  generally,  the 
exigencies  of  law  enforcement  and  crime  prevention,  and  the 
circumstances  of  a  particular  demonstration,  would  have  to  be 
taken  into  account  before  any  videotaping  of  a  demonstration 
could  be  characterized  as  constituting  "threats,  intimidation, 
or  coercion." 

In  addition,  various  immunities  protect  law  enforcement 
agencies  and  officials  from  official  and  personal  liability 
under  the  MCRA.   First,  state  agencies,  and  state  officials 
sued  in  their  official  capacities,  are  not  "persons"  subject  to 
liability  under  the  MCRA.   See  Commonwealth  v.  Elm  Medical 
Laboratories.  33  Mass.  App.  Ct .  71  (1992).   Second,  law 
enforcement  personnel  at  the  state  and  local  levels  would  enjoy 
a  qualified  immunity  from  personal  liability  under  the  MCRA  for 
discretionary  acts  that  did  not  violate  the  "clearly 
established"  rights  of  participants  in  the  demonstration  being 
videotaped.   See  Duarte  v.  Healy.  405  Mass.  43  (1989);  Elm 
Medical  Laboratories.  33  Mass.  App.  Ct.  at  81-82  n.15.   Third, 
district  attorneys  enjoy  absolute  immunity  from  suit  under  the 
MCRA  for  acts  that  are  "sufficiently  related  to  the 
prosecutorial  function  .  .  .  ."   Chicopee  Lions  Club  v. 
District  Attorney  for  the  Hampden  District.  396  Mass.  244,  252 
(1985).   There  is,  however,  some  question  as  to  whether  a 
prosecutor's  videotaping  of  potential  illegal  activity  would  be 
sufficiently  closely  associated  with  the  judicial  process  as  to 
warrant  absolute  immunity.   ££.  Burns  v.  Reed,  111  S.  Ct.  1934, 
1943  (1991)  ("We  do  not  believe  .  .  .  that  [an  assistant 
district  attorney's]  advising  the  police  in  the  investigative 
phase  of  a  criminal  case  is  so  'intimately  associated  with  the 
judicial  phase  of  the  criminal  process'  .  .  .  that  it  qualifies 
for  absolute  immunity."). 

In  sum,  videotaping  would  not  violate  the  MCRA,  and  should 
present  no  appreciable  risk  of  personal  liability  for  law 
enforcement  personnel,  so  long  as  it  were  (1)  undertaken  for  a 
legitimate  purpose  related  to  the  duties  of  the  law  enforcement 
agency;  (2)  conducted  on  a  content-neutral  basis,  i.e. .  without 
discrimination  based  solely  on  the  subject  matter  of  the 
demonstration  (as  opposed  to  the  activities  expected  to  occur 
at  the  demonstration);  and  (3)  conducted  in  a  manner  that  did 
not  unnecessarily  interfere  with  the  demonstration  being 
videotaped. 


There  are,  of  course,  situations  where  videotaping  is 
clearly  warranted.   Where  illegal  activity  is  actually 
occurring  or  is  reasonably  likely  to  occur/  and  particularly 
where  persons  involved  in  such  activity  may  be  attempting  to 
conceal  their  identities,  videotaping  can  serve  as  a  valuable 
and  even  essential  law  enforcement  tool  for  gathering  evidence 
for  a  potential  prosecution.   The  foregoing  discussion  of  FIPA 
and  the  MCRA  should  illustrate  that  a  careful  evaluation  of 
these  circumstances,  including  consideration  of  the  necessity 
of  videotaping  and  its  potential  effect  on  the  exercise  of 
protected  rights,  ought  to  be  sufficient  to  ensure  that  the 
videotaping  complies  with  applicable  law. 
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COMPUTER  SEARCHES 

of 
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When  conducting  a  search  for  computer  related  evidence  there  are  several  steps 
that  must  be  followed.  In  order  to  ensure  a  successful  retrieval  of  information  and  subsequent 
prosecution.  A  computer  "Crime  Scene"  is  subject  to  being  inadvertently  tainted  if  the  proper 
procedure  is  not  followed. 

The  following  is  a  compilation  of  procedures  that  should  be  utilized  any  time  a 
search  or  seizure  of  a  computer  is  contemplated.  These  procedures  should  ultimately  be  followed 
by  an  investigator  with  expertise  or  at  the  very  least  a  good  working  knowledge  of  DOS,  (Disk 
Operating  System),  and  the  ability  to  articulate  his  findings  for  a  judge  and  jury.  Additionally, 
there  are  certain  tools  that  an  investigator  will  need  if  he  is  to  conduct  an  on-site  search  of  the 
computer.  These  tools  are  going  to  be  necessary  whether  or  not  the  search  is  done  on  location  or 
back  at  the  office,  and  should  be  a  kit  ready  to  go  at  any  time. 

TOOLS 


1 .         Tools  needed  for  a  P.C.  search  and  data  retrieval  vary  depending  on  the  type  of  system, 
(Apple,  Macintosh,  I.B.M.  compatible  etc.),  for  these  purposes,  most  reference  is  to  I.B.M. 
compatibles,  the  most  commonly  found  system. 

A.    Mechanical  tools: 


Evidence  camera  and  or  video. 
Small  screwdriver  set/Pocket  tool  kit 
Tape  recorder 

B.  Evidence  supplies: 
Evidence  tags 
Evidence  stickers 
Self  stick  labels 
Re-usable  tape 
Felt  tip  markers  and  pens 


C.  Computer  equipment: 

Lap  Top  with  large  hard  drive 

Small  portable  printer. 

Portable  "pocket  modem" 

Blank  Diskettes,  (unformatted)  in  5  1/4  "  and  3  1/2"  sizes. 

Serial  and  parallel  cables,  (both  standard  and  point  to  point  wired) 

Serial  and  parallel  port  adapters. 

DOS.  "boot"  disk,  (one  for  each  version) 

Several  DOS.  Utility  programs,  i.e., PC  Tools,  Norton  Utilities  etc. 

Disk  labels  and  Write  protect  tabs. 


BEGINNING  THE  SEARCH 

1.  Procedure  for  initiating  a  search  in  an  on-site  location: 

A.  Remove  everybody  from  the  vicinity  of  the  computer,  and  telephones. 

B.  Leave  the  computer  in  its  current  operating  condition,  do  not  allow  anyone 
access  to  the  keyboard  or  power  source. 

C.  Identify  and  additional  network  users,  (if  any),  and  secure  the  terminal 

D.  Photograph,  (or  video),  the  system,  peripherals,  and  all  connections  made 
to  the  computer,  (cables,  phone  lines  or  other  wiring). 

E.  Disconnect  any  modem  connections  from  the  source. 

2.  Conducting  the  search: 

A.        Back  out  of  the  program  currently  running,  (if  any),  save  the  file. 


B.  Exit  to  DOS.  If  you  are  in  a  familiar  program  and  can  do  so  without 
corrupting  files  or  experimenting. 

C.  Reboot  the  computer  using  YOUR  DOS.  Disk. 

D.  Use  DOS.  commands  to  read  the  directory  and  all  sub-directories  to 
familiarize  yourself  with  this  system  and  files. 

E.  Use  utility  programs  to  view  Autoexec.  Bat  and  Config.Sys  in  the  root 
directory  to  determine  if  any  hidden  commands  are  in  existence  to  destroy 
files  not  accessed  properly. 

F.  Repeat  E  in  each  program  directory  looking  for  start  up  files  with  hidden 
commands. 

G.  Identify  the  files  you  wish  to  search. 

THE  SEARCH 


Searching  the  files: 


A.  If  you  are  satisfied  that  the  computer  is  "clean"  of  any  operator 
induced  viruses  or  hidden  destruction  commands,  utilize  the 
software  in  the  computer  to  access  and  read  it's  own  files. 

B.  Copy  all  targeted  files  to  your  disks  using  DOS.  Commands.  Or  a 
disk  cloning  program ,  i.e.  Laplink,  PC  Tools  or  similar  utility, 
(compare  files  after  copy) 

C.  Copy  the  existing  software  to  your  disks,  as  in  B  above  use  DOS. 
Backup  or  Copy  commands,  (this  is  to  avoid  accusations  that 
different  software  versions  will  misinterpret  file  commands). 

D.  Using  the  utility  programs,  look  for  deleted  ,  hidden  or  damaged 
files.  Recover  these,  examine  and  copy  if  applicable.  (DOS.  delete 
commands  do  not  erase  a  file  from  the  computer,  they  only  change 
a  segment  to  make  unrecognizable  to  most  programs.  These  are 
usually  recoverable  with  various  utility  programs). 

E.  Using  the  software  print  commands,  and  the  DOS.  print 
commands,  print  out  on  the  system  printer  all  of  the  documents  that 
you  have  copied,  (if  time  allows),  also  print  out  the  directory  and 
tree  listings  that  you  obtained  through  the  DOS.  commands. 


It  is  important  for  the  investigator  to  closely  examine  all  files  in  all  directories.  A 
common  and  simple  method  for  computer  aficionados  to  hide  and  disguise  incriminating 
documents  is  to  simply  re-name  the  files  and  extensions  and  place  them  innocuously  in  directories 
other  than  where  expected.    For  example,  a  Word  Perfect  document  called  "Murder.Doc"  could 
be  renamed  Apple.Exe  and  placed  in  any  directory.  This  would  appear,  at  first  glance  to  be  a 
program  file  and  not  a  storage  file  for  a  word  processing  program.  Therefore  you  need  to 
examine  all  files  to  determine  if  in  fact  they  are  what  they  appear. 

The  above  procedures  are  time  consuming  and  sometimes  delicate  operations.  If 
time  and  location  is  a  serious  problem,  the  warrant  to  search  should  be  written  so  as  to  allow  the 
search  and/or  seizure  of  the  computer,  including  all  peripherals,  data  disks,  manuals  and  storage 
equipment.  This  will  enable  your  investigators  to  bring  all  of  the  data  in  its  original  format  back 
to  their  facility  and  conduct  a  thorough  search  and  retrieval  of  the  data.  Furthermore,  there  are 
many  commercially  available  software  programs  with  password  protection  to  access  the  program.. 
Most  of  these  are  easily  circumvented  allowing  the  experienced  computer  user ,  "Back  door 
Access"  to  the  program.  However,  some  programs  have  password  protection  on  the  individual 
files.  (Word  Perfect  for  example).  This  protection,  if  used  by  the  author  actually  encrypts  the 
entire  file  making  it  impossible  to  read  through  any  DOS  or  utility  command  including  Word 
Perfect  itself,  without  the  password.  The  only  remedy  for  this  is  through  purchase  of  a 
commercially  available  decryption  program  specifically  designed  for  these  purposes  and  for  that 
particular  program. 

For  these  reasons,  the  better  practice,  if  conducting  a  search  on  a  P.C.  based  computer 
would  be  to  remove  the  computer.  If  this  is  not  possible,  because  of  legitimate  third  party  or 
business  use,  the  computer  should  be  "Cloned"  into  a  laptop  at  the  site  using  a  Laplink  type 
program  which  in  effect  gives  you  an  exact  duplicate  on  your  own  computer  of  the  entire 
operating  system,  files,  and  programs  exactly  as  they  appear  on  the  target  computer. 


It  is  important  to  remember  that  whatever  method  is  used  to  extract  the  information  from 
the  computer,  that  the  rules  of  evidence  must  be  followed.  Also  the  integrity  of  the  information 
contained  in  your  copies  must  be  above  reproach.  The  methods  of  reproduction  and  extraction  of 
files  should  be  as  simplistic  as  possible,  and  done  in  a  manner  that  does  not  allow  the  changing  or 
editing  of  the  original  file.  Any  challenges  to  your  procedures  should  be  addressed  in  court  by  an 
expert  witness  with  hypothetical  questions  that  directly  parallel  the  methods  used  by  your 
investigator. 

There  are  many  other  pitfalls  to  retrieving  and  maintaining  computer  generated  evidence. 
Storage  of  the  computer  and  disks  are  extremely  important,  access  to  electrical  surges,  magnetic 
fields,  dirt,  water,  extreme  temperature  changes,  and  adverse  handling  of  the  equipment  can  all 
lead  to  fatal  errors  in  the  retrieval,  storage  and  integrity  of  data.  Removal  of  the  P.C.  computer 
itself  requires  more  than  unplugging  same  and  carrying  it  out.  There  are  programs  based  within 
DOS  and  other  utility  programs  that  "park"  the  hard  disk  prior  to  moving,  this  coupled  with 
placing  blank  disks  in  the  floppy  drives  makes  it  safe  to  remove  and  transport  the  P.C.    Any 
notations  made  on  floppy  disks  should  be  done  with  felt  tipped  pens  while  carefully  avoiding  the 
shiny  portions  of  the  disk  inside  the  jacket. 

During  the  planning  of  a  search  and/or  seizure  of  a  computer  consideration  must  be  given 
to  the  vast  amounts  of  information  that  may  be  stored  on  the  internal  hard  drive  and  "floppy" 
disks.  The  time  needed  to  retrieve,  view  and  analyze  this  data  could  well  be  in  excess  of  what  the 
courts  view  as  "Reasonable",  for  an  on-site  search.  In  order  to  better  understand  this  statement , 
it  is  important  to  understand  the  storage  capabilities  of  computer  disks. 


MEGABYTES 

1 .         A  Byte  is  the  nomenclature  used  to  measure  the  storage  capacity  of  computer  disks. 
Simply  stated: 

A.  One  byte  equals  one  character  on  the  keyboard 

B.  One  Megabyte  equals  one  million  bytes 

C.  "Floppy"  discs  have  a  storage  capability  of  between  360,000  to  1,400,000  bytes 

D.  Commonly  used  "Hard"  disks  range  in  size  from  40,000,000  to  250,000,000  bytes 

FLOPPY  DISCS 

1 .  A  "Floppy"  disc  is  a  magnetic  media  used  for  program  loading  and  storage. 

A.  The  5  1/4  "  Disk  is  a  flexible  recordable  storage  media  that  is  inserted  into 
a  drive  on  the  computers  C.P.U.,  (Central  Processing  Unit) 

B.  The  most  common  of  these  disks  have  a  storage  capacity  of  1,200,000 
Bytes. 

C.  This  disk  is  covered  with  a  cardboard  type  material  and  the  actual  disk 
inside  is  exposed  in  several  areas.  The  examiner  must  be  careful  not  to 
touch  the  exposed  area  as  this  could  destroy  data. 

D.  The  3  1/2"  Disk  is  a  physically  smaller  version  of  the  5  1/4",  but  with  a 
larger  storage  capacity.  The  most  common  of  these  can  store  1,400,000 
Bytes  of  information. 

E.  The  3  1/2  "  disk  jacket  is  comprised  of  a  hard  non-flexible  jacket  with  a 
sliding  "door"  that  covers  the  recording  disk  and  does  not  have  any 
exposed  areas. 

F.  Both  of  these  storage  media's  have  what  is  known  as  a  "Write  Protect  tab" 
on  them.  These  tabs  allow  full  reading  access  to  the  disk  but  will  not  allow 
any  alteration  or  new  information  to  be  written  on  the  disk.  However,  these 
"tabs"  are  physical  devices  that  may  be  removed  at  any  time. 

HARD  DRIVES 

1 .         A "  Hard  Drive",  is  a  permanent  internal  disk  that  usually  contains  all  of  the  operating 
system  files  along  with  individual  program  and  storage  files  in  "Directories". 

A.  Hard  drive  storage  capabilities  range  from  10,000,000  bytes  to  over 
200,000,000  bytes  (200  Megabytes)  in  P.C.s,  (network  systems  usually 
contain  much  larger  storage  systems). 

B.  Hard  drives  are  usually  non-removable  and  not  visible  without  dismantling 
the  computer. 

C.  Hard  drives  do  not  have  mechanical  "Write  protection"  on  them  and 
therefore  are  susceptible  to  operator  induced  damage  to  the  files  if  not 
accessed  properly. 


To  put  the  storage  capabilities  of  computer  disks  in  the  proper  perspective,  consider  the 
following  analogy:  (F.B.I,  statistics) 

A.  An  average  paperback  book  contains  approximately  300  pages. 
36  lines  per  page 

60  Characters  per  line 
648,000  characters  per  book 

B.  Capacity  of  most  common  computer  disks. 
5  1/4  "  Floppy  disk 

360,000  to  1,200,000  characters  (1/2  to  almost  2  paperback  books). 

3  1/2  "  Floppy  disk 

720,000  to  2,000,000  characters  (1  to  3  paperback  books) 

80  megabyte  Hard  Drive 

80,000,000  characters  (Almost  125  paperback  books). 

As  is  apparent,  computers  and  disks  are  able  to  store  an  incredible  amount  of  information 
in  a  very  small  area.  When  you  plan  your  search,  this  must  be  taken  into  consideration  and  should 
also  be  incorporated  into  the  affidavit  for  the  warrant  as  a  justification  to  seize  the  computer  in 
order  to  facilitate  a  thorough  and  detailed  search. 


IV. 


CONFRONTING  GANGS  IN  YOUR  COMMUNITY 
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Appendix  F:  Future  Research  Topics 


CONTACT 


Noreen  Blonien 

Assistant  Director 

California  Department  of  Corrections 


RESEARCH  NEEDS  IDENTIFIED 


The  real  need  for  information  pertains  to  the  street  gangs  and  what 
works  in  terms  of  dealing  with  them. 
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William  Cady 
Deputy  Chief 
Oxnard  Police  Department 
Oxnard,  California 


We  need  more  program  evaluation  and  information  on  what  others 
around  the  country  are  doing,  especially  the  innovative  things  that 
small  police  departments  (which  are  in  the  majority)  are  doing  to 
address  the  gang  problem. 


Ko-lin  Chin,  Ph.D. 

New  York  City  Criminal  Justice  Agency 


It  is  crucial  to  gather  information  from  a  full  set  of  actors,  including 
gang  members,  victims,  community  leaders,  and  law  enforcement 
to  shape  future  research  projects  and  program  development.  Topics 
studied  should  include  the  relationship  between  gangs  and  gang 
violence,  the  relationship  between  gangs  and  drug  trafficking,  the 
history  of  the  tongs  and  their  roles  in  the  United  States. 
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CONTACT 


Commander  Robert  Dart 

Chicago  Police  Department 
Gang  Crime  Section 


Jeffrey  Fagan,  Ph.D. 

School  of  Criminal  Justice 
Rutgers  University 
Newark,  New  Jersey 


RESEARCH  NEEDS  IDENTIFIED 


There  needs  to  be  a  national  conference  to  exchange  ideas  and 
information  that  involves  all  persons  who  deal  with  the  gang  problem. 
In  particular,  these  questions  need  to  be  addressed: 

•  Why  has  there  been  a  proliferation  of  gang-related  shootings? 

•  Why  are  gang  problems  increasing? 


Research  priorities: 


David  Fattah 

Co-founder  of  the  House  of  Umoja 
Director  of  Community  Outreach 
Philadelphia,  Pennsylvania 


How  do  youths  get  out  of  gangs? 

How  do  gang  members  compare  with  non-gang  members? 


Look  at  the  reasons  associated  with  the  shortened  life 

span  of  African-American  males. 

Study  the  impact  of  racism  on  the  development  and 

growth  of  gangs  (including  racist  gangs  such  as  the 

skinheads).  Does  having  access  to  the  political  structure 

deter  the  development  of  gangs? 

Study  gangs  in  their  contexts  in  order  to  understand  the 

contextual  variables  (i.e.,  having  to  do  with  community 

structure)  that  affect  gang  formation  and  proliferation. 


CONTACT 

RESEARCH  NEEDS  IDENTIFIED 

Michael  Genelin 

Chief,  Hard-Core  Gang  Unit 

Los  Angeles  District  Attorney's  Office 

We  need  to  know  more  about  the  role  that  schools  can  play  in  stopping 
the  gang  process. 

Clay  Hollopeter 

Boys'  and  Girls'  Club 
El  Monte.  California 

Identifying  programs  that  help  keep  youths  in  school  and  invested  in 
learning  is  vital. 

Ronald  Huff,  Ph.D. 

Ohio  State  University 
Columbus,  Ohio 

Qualitative  ethnographic  studies  of  gangs  and  drug  distribution  are 
critical. 

David  Huizinga,  Ph.D. 

Institute  for  Behavioral  Sciences 
Denver,  Colorado 

Research  should  focus  on  factors  associated  with  the  spread  and 
formation  of  gangs  as  well  as  those  that  increase  and  decrease 
participation. 
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CONTACT 

RESEARCH  NEEDS  IDENTIFIED 

Lonnie  Jackson 

Maclaren  School 
Woodbum,  Oregon 

Determining  whether  community  improvement  (parenting,  recre- 
ation, job  skills  development,  removal  of  graffiti)  has  a  deterrent 
effect  on  gang  involvement  is  critical. 

Malcolm  Klein,  Ph.D. 

Social  Science  Research  Institute 
University  of  Southern  California 
Los  Angeles,  California 

The  top  priority  is  to  evaluate  programs  and  to  know  what  does  and 
does  not  work.  We  must  evaluate  existing  programs  before  designing 
new  ones. 

Joyce  E.  Madrid-Bustos 
Administrative  Assistant  to  the  Deputy 
Secretary  of  Operations  and  Programs 
New  Mexico  Corrections  Department 

•  Development  of  staff  training  models. 

•  Development  of  an  information  system  to  track  and                 | 
monitor  gang  members. 

•  Research  to  assist  in  predicting  who  is  most  likely  to  join 
a  gang  and  to  assess  the  relationship  between  careers  in 
crime  and  gang  membership. 

Wes  McBride 

Los  Angeles  County  Sheriffs  Office 

Research  on  the  current  status  of  gangs  is  desperately  needed —  a         j 
true  sociological  study  of  why  gangs  exist.  Why  is  a  gang  member 
the  way  he  or  she  is?  It  is  important  to  have  a  nationwide,  in-depth 
study  of  gangs  that  doesn't  necessarily  assume  they  all  come  from 
the  same  mold. 
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CONTACT 

RESEARCH  NEEDS  IDENTIFIED 

Joan  Moore,  Ph.D. 

University  of  Wisconsin 
Department  of  Sociology 
Milwaukee,  Wisconsin 

There  is  a  great  need  for  more  studies  of  black  gangs.  Research  should         | 
emphasize  ethnographic  methods,  which  enable  the  researcher  to 
understand  the  gangs  in  terms  of  the  lives  of  their  members  and 
communities.  Program  evaluation  is  valuable,  since  it  serves  to         j 
"demythify"  programs  and  clears  the  way  for  the  next  step. 

Tony  Ostos 

Paramount  Counseling  Services 
Paramount,  California 

Research  priorities  should  focus  on  developing  appropriate  ways  to 
work  with  existing  gang  members. 

In  addition,  research  should  be  focused  on  how  schools  can  be  made 
more  effective  in  working  with  youths  who  are  prone  to  gang  involve- 
ment, in  particular  minority  youths. 

Natalie  Salazar 

Executive  Director 
Community  Reclamation  Project 
Lomita,  California 

The  highest  priority  should  be  on  researching  what  can  work  in 
neighborhoods  to  get  people  active  in  not  allowing  gangs  to  take 
over — to  give  people  the  will  and  courage  to  do  something  about  the 
situation. 
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CONTACT 


Irving  Spergel,  Ph.D. 

School  of  Social  Service  Administration 
University  of  Chicago 


Barbara  Wade 

Executive  Director 
Positive  Inc. 
Miami,  Florida 


RESEARCH  NEEDS  n)ENTIFT£D 


Quantitative  and  ethnographic  research  is  needed. 

National  assessments  of  the  problems  and  solutions. 

Development  of  baseline  data  on  the  nature  and  extent 

of  the  gang  problems  in  each  community  where  there  is 

a  known  problem. 

Who  are  gang  youths?  What  distinguishes  those  who 

will  be  shooters  from  those  who  will  not?  What  is  the 

psychology  of  risk-taking? 

Program  evaluation — which  will  also  help  answer  the 

question  about  who  these  youths  are. 


Study  of  the  relationship  between  law  enforcement  and 
gangs,  including  the  development  of  models  for  use  by 
law  enforcement  agencies  (emphasis  on  the  application 
of  community  policing  in  gang  neighborhoods). 

Study  of  how  gangs  evolve  in  communities  and  how  that 
evolution  relates  to  the  social  structure  and  the  economy 
of  the  neighborhood. 
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CONTACT 

RESEARCH  NEEDS  IDENTIFIED 

Ron  Zuniga 

Assistant  Director 

What  is  needed  to  operate  a  criminal  enterprise  in  prison?  It  would  be 

Inspections  and  Investigations 

important  to  ask  current  and  former  inmates  about  the  mechanisms  as 

Arizona  Department  of  Corrections 

well  as  corrections  officers. 

In  addition  there  needs  to  be  research  identifying  the  sociological 

correlates  of  gang  formation. 
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THE  BOSTON  PHOENIX  •  SECTION  ONE  •  NOVEMBER  26,  199 


The  Latin  Kings  come  to  Boston,  preaching  community  service  and 
ethnic  pride  —  and  inspiring  fear.  From  Chicago  to  Springfield, 
members  of  the  Kings  have  been  implicated  in  drug  dealing, 
gun-running,  and  murder.  Can  they  rise  above  their  violent  past? 


by        TIM        S    A 


L    E    R 


IT'S  7  P.M.  ON  A  STORMY  WEDNESDAY  AT  MADISON 

Park  High  School,  and  Savior,  the  Roxbury- chapter 
vice-president  of  the  Latin  Kings,  is  promoting  the 
doctrine  of  the  Almighty  Latin  King  Nation  —  a 
nationwide  gang,  thousands  deep,  whose  mem- 
bers, police  say,  are  violent  drug-pumpers. 


They  recently  began  recruiting  in  Greater  Boston. 

Savior,  however,  is  telling  the  30  Latin  Kings  and  Queens  (as  the  women  are 
known)  what  he's  told  police  and  youth-service  leaders  across  the  region:  the  Latin 
Kings  are  nothing  more  than  a  benevolent  Latino  social  organization  intent  on  pro- 
moting community  service  and  cultural  identity. 

At  this  first  organized  meeting  with  street  workers  from  Boston  Community  Centers, 
Savior,  solidly  built  and  serious-minded,  wants  to  allay  fears  about  nascent  Latin  King  chap- 
ters, which  are  surfacing  from  Roxbury  and  Chelsea  to  Burlington  and  Waltham.  The  Latin 
Kings  are  there  to  support  members,  there  to  encourage,  there  to  help,  he  says.  He  repeats  the 
word  "family"  time  and  again. 

But  for  the  past  several  months,  as  the  group's  numbers  have  escalated  (one  Latin  King 
estimates  the  Boston-area  membership  to  be  approaching  100),  the  FBI  and  local  police  have 
been  sharing  damning  intelligence.  In  police  files:  details  of  a  murder  last  year  ordered  and 
carried  out  by  Latin  King  members  in  Springfield;  news  clips  on  the  casualties  of  a  bloody 
war  between  Latin  Kings  and  members  of  a  rival  gang,  Los  Solidos,  in  Connecticut;  drug- 
and  arms -trafficking  charges  against  members  of  the  group's  "supergang"  (to  use  an 
FBI  agent's  term)  —  tens  of  thousands  in  number  —  in  Chicago. 


Law-enforcement  sources  say  they're  used  to  dealing 
with  gang-related  crimes.  But  what's  unnerving  about 
the  Latin  Kings,  they  say,  beyond  their  sheer  numbers 
nationwide,  is  how  well  organized  they  appear  to  be. 
Their  rituals,  secrecy,  and  bureaucratic  structure,  police 
say,  rival  those  of  mainstream  fraternal  organizations 
like  the  Knights  of  Columbus. 

The  group's  confidential  national  charter,  a  copy  of 
which  was  obtained  by  the  Phoenix,  is  testimony  to  the 
organization's  businesslike  orientation.  Included  in  the 
57-page  document  are  prayers,  sacred  colors  (black  and 
gold),  a  funeral -arrangement  form,  a  history  of  the  orga- 
nization, general  rules  for  all  members,  a  description  of 
the  organization's  chain  of  command,  a  salute  (which 
means  "I  die  for  you"),  a  constitution,  an  explanation  of 
the  gang's  emblem  (a  five-pointed  crown),  and  designat- 
ed holidays. 

Would-be  members  are  investigated  before  they're  ad- 
mitted. New  members  are  required  to  sign  the  Almighty 
Latin  King  Creed,  which  swears  them  to  "uphold  with  my 
heart,  body  and  mind  all  of  the  rules,  laws  and  directives 
governed  by  the  Great  Constitution  of  the  Executive 
Crown"  and  to  "relinquish  all  ties"  to  other  organizations. 
All  members  are  expected  to  pay  monthly  dues  of  $20  and 
follow  a  10-point  Executive  Code  of  Forbiddance  (page 
18).  The  code,  among  other  things,  prohibits  lusting  after 
another  member's  spouse  or  taking  any  drug  that  is  "un- 
healthy to  the  mind,  body  and  character  of  oneself." 

Chelsea  Police  Chief  Edward  Flynn,  who  first  spotted 
Latin  King  colors  in  his  city  last  month,  says  the  group  is 
like  no  other  he's  seen. 

"What's  remarkable  about  the  Latin  Kings  is  they 
combine  some  potent  ingredients  in  a  very  dangerous 
and  seductive  combination  —  ethnic  pride  combined 
^th  the  need  for  self-esteem.  And  what  they  basically 


attempt  to  do  is  recruit  people  in  ways  that  are  more 
reminiscent  of  a  cult  than  a  conventional  turf-ori- 
ented gang. 

"By  combining  the  needs  of  the  personal, 
ethnic,  and  religious  .  .  .  you're  going  to  enlist 
a  lot  of  disaffected,  dysfunctional,  and  needful 
youth  into  your  cause.  I  guess  it  was  just  a  mat- 
ter of  time  in  America  that  we  united  crime  and 
cults  in  one  organization,  and  that's  what's 
happened  here." 

Flynn's  department  is  implementing  a 
three-pronged  strategy  — 
prevention,  intervention, 
and  suppression  —  to 
keep  the  Latin  Kings 
from  rooting  in  Chel- 
sea,   where    Latinos 
make  up  47  percent  of  city  resi- 
dents. 

Because  of  the  reputation  that 
has  preceded  the  Kings'  arrival 
in  Greater  Boston,  most  authori- 
ties have  received  Savior's  pitch 
with  considerable  skepticism.  But 
the  Latin  Kings  say  they're  intent 
on  legitimizing  the  group  in  the 
Boston  area,  and  they've  gone  to 
great  lengths  to  clear  the  group's  name. 
A  promotional  flier  recently  posted  in 

See  KINGS,  page  J  8 

GANG  SALUTE:    "We  can  go  two 
weys,"  says  Joker  (right).  "We  can  go  the  posi- 
tive way  —  with  people's  help  —  or  we  can  go  the 
negative  way."  Above:  the  Latin  Kings'  insignia. 
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Continued  from  page  18 

Chief  Flynn  doesn't  dispute  Joker's  account  of  the  events 
leading  up  to  the  skirmish,  but  says  the  police  encouraged 
the  Kings  to  identify  the  attackers  and  Hie  police  reports. 
Neither  suggestion  was  heeded,  he  says. 

Several  hours  after  the  second  Latin  King  was  jumped, 
loker  says,  members  gathered  to  plan  their  next  move. 

"The  brothers  got  together  and  said  enough  is  enough, 
and  we're  not  going  to  take  it  no  more,"  he  says.  After 
agreeing  that  no  weapons  would  be  used,  dozens  of  Latin 
Kings  from  Roxbury,  Burlington,  and  Waltham  joined  their 
Chelsea  affiliates,  then  found  the  Running  Rebels.  "And 
our  brothers  started  beating  the  fuck  out  of  them,"  loker 
recalls.  When  police  finally  broke  up  the  brawl,  they 
charged  seven  Latin  Kings  and  one  Running  Rebel  with 
unlawful  assembly  and  disorderly  conduct.  Savior  was 
among  those  arrested. 

The  incident  in  Chelsea  has  embittered  the  Latin  Kings, 
who  say  they're  frustrated  by  the  local  authorities'  relent- 
lessly discrediting  their  true  intentions. 

"They're  trying  as  hard  as  they  can  for  us  to  be  a  gang," 
Joker  says.  "They  want  us  to  be  a  gang.  We're  reaching  out, 
and  all  they  do  is  cut  the  rope  and  shut  the  door." 

And  if  it's  a  gang  they  want,  Joker  says,  the  police  don't 
know  what  they're  in  for.  "The  police  have  this  image  that 
they  can  stop  us.  We  got  a  lot  of  motherfuckers,  and  if  it 
came  down  to  it,  it  would  take  the  National  Guard  to  con- 
trol us.  We  could  call  brothers  in  Chicago,  Connecticut,  or 
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A  LATIN  KING  is  shot  to  death  in  Now 
Britain,  Connecticut,  on  November  4. 

Springfield  and  they  would  send  people.  But  we  don't  want 
it  to  get  to  that.  We're  trying  to  avoid  that.  They  [the  police] 
want  to  look  at  the  old  Latin  Kings.  We  want  to  go  back  to 
the  beginning,  where  we  were  a  social  organization." 

Bill  Stewart,  an  assistant  chief  probation  officer  at 
Dorchester  District  Court,  who's  been  keeping  tabs  on  the 
Latin  Kings  since  they  emerged  in  Boston,  doesn't  buy  the 
Kings'  advance  billing.  He's  seen  the  likes  of  Darryl  "Cod" 
Whiting  —  the  drug-dealing  overlord  who  ruled  city  gang 
operations  until  his  conviction  on  23  counts  of  racketeer- 
ing, conspiracy,  cocaine-dealing,  and  money-laundering 
("Mean  Streets,"  News,  July  26,  1991)  —  pass  himself  off 
as  an  entrepreneurial  do-gooder  who  fed  the  poor  and 
helped  aspiring  young  musicians.  The  Latin  Kings  evoke  in 
Stewart  the  same  skepticism  "God"  did. 

"What's  the  Spanish  word  for  Eddie  Haskel?"  he  asks 
wryly,  referring  to  the  disingenuous  Leave  It  to  Beaver 
character. 


Reborn  behind  bars 

There  was  a  time  when  the  Almighty  Latin  King  Nation 
was  indeed  only  a  social  organization.  Founded  in  1940  by 
a  small  group  of  Hispanics  (mainly  Puerto  Ricans)  in  the 
Chicago  area,  it  was  a  response  to  discrimination  that 
came  with  being  one  of  the  country's  "new  minorities." 
The  idea  was  to  preserve  the  Latino  culture  and  enhance 
members'  social  and  economic  status.  To  protect  members 
from  race-related  attacks,  offshoot  strike-back  coalitions 
were  created. 

The  Latin  Kings  faded  from  view  as  the  decades  passed, 
but  the  group  was  reborn  in  Connecticut's  Somers  Correc- 
tional Institute,  a  maximum-security  prison,  in  early  1 989. 
Inmates  Pedro  Millan  and  Nelson  Millet,  who  then  consti- 
tuted the  group's  ruling  authority,  known  as  the  Supreme 
Crown,  invoked  the  cultural  and  social  goals  of  the  original 
organization  when  they  drafted  the  Latin  King  charter, 
which  is  now  reportedly  being  revised. 

Prominent  in  the  Latin  King  charter  are  the  Five  Points 
of  the  Crown:  love,  respect,  sacrifice,  honor,  and  obedi- 
ence. Though  much  of  what  is  said  in  the  description  of 
the  five  points  is  noble  enough,  there  is  room  for  less-than- 
exalted  interpretations.  Take,  for  instance,  the  description 
of  honor,  which,  in  part,  reads:  "There  is  no  compromise 
whatsoever  when  it  comes  to  your  honor.  One  must  never 
feel  any  pity  for  those  who  betray  our  Almighty  Latin  King 
Nation  or  its  membership." 

Whereas  much  of  the  Latin  Kings'  fundamental  beliefs 
are  formulated  and  interpreted  by  each  chapter's  chief  of 
philosophy,  punishment  of  members  and  non  -members  is 
the  jurisdiction  of  a  chapter's  chief  enforcement  general. 
The  charter  incorporates  a  rigid  code  of  conduct,  and  the 
response  to  violations  can  be  brutal.  At  the  chief  enforce- 
ment general's  disposal  is  the  option  of  "termination."  Ter- 
mination has  a  number  of  meanings,  including:  a  "beat 
down"  by  designated  members,  who  punch  and  kick  as  the 
victim  crouches:  stabbing  or  shanking;  and  shooting. 

It  was  only  a  few  months  after  the  Latin  Kings  spread  to 
Springfield,  Massachusetts,  that  the  last  option  was  exer- 
cised. It  was  September  1992,  and  a  16-year-old  Hispanic 
-  See  KINGS,  page  26 
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youth  named  Arnaldo  "Nardy"  Esteras 
Perez  supposedly  slandered  a  Latin  King 
as  he  walked  by.  According  to  court 
records,  Esteras  sneered:  "You're  a  Latin 
King  punk.  ...  Put  those  motherfucking 
[black  and  gold  gang]  beads  away." 

Esteras  and  the  Latin  King,  17 -year-old 
Ismael  Cintron,  had  had  previous  argu- 
ments about  drug-dealing  turf,  it  was  later 
revealed  in  court.  Insulting  the  Latin  King 
colors,  though,  was  evidently  the  last  straw, 
and  Cintron  reported  the  slight  to  his  col- 
leagues. They  decided  a  termination  was  in 
order,  and  drew  up  the  necessary  paper- 
work. Included  among  the  documents  was 
what  prosecutors  later  described  as  a  death 
warrant  (page  18).  Signed  by  the  chapter 
president,  vice-president,  and  chief  en- 
forcement general,  the  paper  states  that 
"Two  (2)  Brothers  are  going  into  Action, 
and  will  take  proper  demands  and  proce- 
dures, as  directed  in  our  Charter." 

After  reciting  in  unison  a  Latin  King 
prayer.  Cintron  and  two  others  (one  a  ju- 
venile who  drove)  set  out  for  Esteras. 
When  it  was  all  over,  Esteras  had  been 
killed  by  two  bullets  to  the  torso  and  sever- 
al to  the  head.  Six  Latin  Kings  were  con- 
victed for  their  roles  in  the  murder.  One 
was  a  student  at  U Mas s/Amh erst. 

The  attack  came  only  five  months  after 
another  "termination,"  in  Meriden,  Con- 
necticut. On  April  26,  1992,  about  50 
Latin  Kings,  some  wearing  military  fa- 
tigues, descended  on  a  courtyard  in  a 
Meriden  housing  complex.  Equipped  with 
guns,  bats,  and  knives,  their  aim  was  to 
bring  a  wayward  chapter  into  line.  The  at- 
tack was  reportedly  ordered  by  Latin  King 
co-founder  Millan  —  who,  officials  say, 
was  d:sturbed  by  reports  that  the  Meriden 
chapter  was  not  abiding  by  charter  rules. 
(For  security  reasons,  Millan  has  since 
been  transferred  to  a  federal  prison  in 
Connecticut.)  Three  members  of  the  in- 
subordinate chapter  were  seriously  injured. 

The  incident  was  not  isolated,  authorities 
say.  Over  the  past  few  years,  Latin  King 
membership  has  grown  exponentially  both 
within  and  outside  the  prison  system;  esti- 
mates of  Latin  King  members  in  Connecti- 
cut range  from  5000  to  8000.  And  with  the 
rising  numbers,  authorities  say,  has  come 
increasing  violence.  Members  are  accused  of 
threatening  state  police.  AK-47  and  Uzi  as- 
sault rifles  have  been  confiscated  from  their 
homes.  And  incarcerated  Latin  Kings  are 
accused  of  killing  an  inmate  in  the  Somers 
Correctional  Institute  by  setting  him  on  fire. 

The  Latin  Kings'  reputation  has  also 
earned  them  enemies  outside  of  law  en- 
forcement. Over  the  past  two  months, 
members  of  the  rival  Latino  gang  Los  Soli- 
dos  have  been  implicated  in  four  murders 
of  Latin  King  members. 


'A  lot  of  love' 

Beatrice  Codianni-Robles,  a  45-year-old 
Latin  King  board  member  from  Connecti- 
cut who  holds  the  title  of  director  of  pro- 
gram and  charter  goals,  acknowledges  a 
past  propensity  toward  violence.  She  in- 
sists, though,  that  the  Latin  Kings  are  con- 
sciously attempting  to  purge  that  element. 
"We've  done  some  things  in  the  past  to 
earn  this  negative  reputation,  but  we've  got 
to  keep  going  and  doing  more  positive 
things  to  be  totally  accepted.  We're  trying 
to  come  full  circle,"  she  says. 

Codianni-Robles,  a  field  worker  for  the 
Black  Panthers  in  the  1960s,  joined  the 
Latin  Kings  a  couple  of  years  ago  after  she 
saw  a  dramatic  change  take  place  in  her  21  - 
year-old  son.  He  had  been  addicted  to  drugs 
for  years  and  nothing,  she  says,  could  break 
his  habit.  The  Latin  Kings,  however,  helped 
instill  in  him  the  support  and  moral  code  he 
needed  to  rise  above  his  addiction,  she  says. 

"1  saw  a  lot  of  potential,  a  lot  of  love," 
she  recalls.  "I  saw  kids  who  weren't  moti- 
vated to  do  anything  motivated  to  do 
something  positive  in  their  lives." 

Codianni-Robles  began  a  prison  corre- 
spondence with  co-founder  Pedro  Millan 
and  suggested  that  the  Latin  Kings  embark 
on  a  public-image  campaign,  beginning 
with  literacy  and  high -school  classes  for  its 
members  and  AIDS -awareness  programs. 

"We've  made  changes,"  she  says.  "If 
you're  in  school,  it's  mandatory  to  stay  in 
school.  If  not,  it's  mandatory  to  go  back 
and  at  least  get  your  GED.  Each  chapter 
has  to  perform  some  kind  of  community 
service,  like  cleaning  up  a  park.  We  have 
mandatory  HIV  workshops,  because  that's 
hit  the  Latin  community  real  hard.  We  col- 
lect canned  goods  at  chapter  meetings  and 
have  a  food  bank  for  members  and  their 
immediate  families. 


"You  never  read  about  the  good  we  do. 
We've  got  to  try  to  overcome  the  negative 
stereotypes  people  have  about  us.  We're  a 
very  positive  and  progressive  organization." 

With  that  mission,  and  a  rule  requiring 
members  to  start  new  chapters  in  cities  they 
move  to,  the  Latin  Kings  seem  well  on  their 
way  to  reaching  their  goal  of  100,000  mem- 
bers by  the  year  2000.  Geography  seems  to 
matter  little;  Latin  King  franchises  are  be- 
coming as  common  in  heartland  states  like 
Iowa  and  Kansas  as  they  are  in  metropoli- 
tan areas  such  as  Miami  and  New  York. 

"We're  like  fungus,"  says  the  Roxbury- 
chapter  counsel  to  the  president,  who  be- 
gan the  first  Latin  Kings  chapter  in 
Greater  Boston  after  moving  from  Con- 
necticut a  little  more  than  a  year  ago.  "We 
keep  growing,  and  there's  nothing  the  po- 
lice or  anybody  else  can  do  about  it." 

And  in  keeping  with  their  benign  mission, 
says  the  counsel  (who  requested  anonymi- 
ty), the  Latin  Kings  have  done  what  author- 
ities have  been  unable  to:  forge  a  harmo- 
nious coexistence  with  the  city's  other  His- 
panic posses.  His  group,  he  says,  has  al- 
ready made  a  "peace  treaty"  with  the  Mis- 
sion Hill-based  Goya  Boys,  is  looking  for  an 
armistice  with  the  South  End  Plaza  Boys, 
and  is  on  friendly  terms  with  the  once-noto- 
rious X-Men,  out  of  Jamaica  Plain. 

But  what  separates  the  Latin  Kings 
from  the  likes  of  the  Goyas,  he  says,  is 
their  mission.  Disparaging  the  other 
groups'  drug  dealing  and  violent  behavior, 
he  says:  "They  don't  have  a  purpose; 
they're  just  there  to  be.  Not  like  us." 

Though  police  fear  that  the  concord  be- 
tween the  groups  may  ultimately  lead  to 
one  unified,  and  perhaps  unmanageably 
dangerous,  Latino  gang,  there  are  no  clear 
signs  that  the  groups'  leaders  have  the  in- 
clination, temperament,  or  skills  to  pull  off 
such  a  merger.  And,  at  least  according  to 
Joker,  that  sort  of  anxious  speculation  has 
little  foundation  —  particularly,  he  says, 
when  the  Boston -area  Latin  Kings  them- 
selves are  uncertain  about  whether  they  can 
accomplish  their  mission. 

"We  want  to  work  with  the  people  to 
keep  out  of  trouble,"  he  says.  "We  can  go 
two  ways.  We  can  go  the  positive  way  — 
with  people's  help  —  or  we  can  go  the  neg- 
ative way."  Q 
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RULE  3:07— CANONS  OF  ETHICS;  DISCIPLINARY  RULES 
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DR  7-107.   Trial  Publicity 

(A)  A  lawyer  participating  in  or  associated  with 
the  investigation  of  a  criminal  matter  shall  not 
make  or  participate  in  making  an  extrajudicial  state- 
ment that  a  reasonable  person  would  expect  to  be 
disseminated  by  means  of  public  communication  and 
that  does  more  than  state  without  elaboration: 

(1)  Information  contained  in  a  public  record. 

(2)  That  the  investigation  is  in  progress. 

(3)  The  general  scope  of  the  investigation  includ- 
ing a  description  of  the  offense  and,  if  permitted  by 
law,  the  identity  of  the  victim. 

(4)  A  request  for  assistance  in  apprehending  a 
suspect  or  assistance  in  other  matters  and  the  infor- 
mation necessary  thereto. 

(5)  A  warning  to  the  public  of  any  dangers. 

(B)  A  lawyer  or  law  firm  associated  with  the 
prosecution  or  defense  of  a  criminal  matter  shall 
not,  from  the  time  of  the  filing  of  a  complaint, 
information,  or  indictment,  the  issuance  of  an  arrest 
warrant,  or  arrest  until  the  commencement  of  the 
thai  or  disposition  without  trial,  make  or  participate 
in  making  an  extrajudicial  statement  that  a  reason- 
able person  would  expect  to  be  disseminated  by 
means  of  public  communication  and  that  relates  to: 

(1)  The  character,  reputation,  or  prior  criminal 
record  (including  arrests,  indictments,  or  other 
charges  of  crime)  of  the  accused. 

(2)  The  possibility  of  a  plea  of  guilty  to  the  of- 
lense  charged  or  to  a  lesser  offense. 

(3)  The  existence  of  or  contents  of  any  conf  es- 
>K>n,  admission,  or  statement  given  by  the  accused 
or  ms  refusal  or  failure  to  make  a  statement 

M)  The  performance  or  results  of  any  examina- 
°°ns  or  tests  or  the  refusal  or  failure  of  the  accused 
w  submit  to  examinations  or  tests. 


(6)  The  identity,  testimony,  or  credibility  of  a 
prospective  witness. 

(6)  Any  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  the  evidence,  or  the  merits  of  the  case. 

(C)  DR  7-107(B)  does  not  preclude  a  lawyer  dur- 
ing such  period  from  announcing: 

(1)  The  name,  age,  residence,  occupation,  and 
family  status  of  the  accused. 

(2)  If  the  accused  has  not  been  apprehended,  any 
information  necessary  to  aid  in  his  apprehension  or 
to  warn  the  public  of  any  dangers  he  may  present 

(3)  A  request  for  assistance  in  obtaining  evidence. 

(4)  The  identity  of  the  victim  of  the  crime. 

(5)  The  fact  time,  and  place  of  arrest  resistance, 
pursuit  and  use  of  weapons. 

(6)  The  identity  of  investigating  and  arresting 
officers  or  agencies  and  the  length  of  the  investiga- 
tion. 

CO  At  the  time  of  the  seizure,  a  description  of  the 
physical  evidence  seized,  other  than  a  confession, 
admission,  or  statement 

(8)  The  nature,  substance,  or  text  of  the  charge. 

(9)  Quotations  from  or  references  to  public  rec- 
ords of  the  court  in  the  case. 

(10)  The  scheduling  or  result  of  any  step  in  the 
judicial  proceedings. 

(11)  That  the  accused  denies  the  charges  made 
against  him. 

(D)  During  the  selection  of  a  jury  or  the  trial  of  a 
criminal  matter,  a  lawyer  or  law  firm  associated 
with  the  prosecution  or  defense  of  a  criminal  matter 
shall  not  make  or  participate  in  making  an  extraju- 
dicial statement  that  a  reasonable  person  would 
expect  to  be  disseminated  by  means  of  public  com- 
munication and  that  relates  to  the  trial,  parties,  or 
issues  in  the  trial  or  other  matters  that  are  reason- 
ably likely  to  interfere  with  a  fair  trial,  except  that 
he  may  quote  from  or  refer  without  comment  to 
public  records  of  the  court  in  the  case. 

(E)  After  the  completion  of  a  trial  or  disposition 
without  trial  of  a  criminal  matter  and  prior  to  the 
imposition  of  a  sentence,  a  lawyer  or  law  firm 
associated  with  the  prosecution  or  defense  shall  not 
make  or  participate  in  making  an  extrajudicial  state- 
ment that  a  reasonable  person  would  expect  to  be 
disseminated  by  public  communication  and  this  is 
reasonably  likely  to  affect  the  imposition  of  sen- 
tence. 

(F)  The  foregoing  provisions  of  DR  7-107  also 
apply  to  professional  disciplinary  proceedings  and 
juvenile  disciplinary  proceedings  when  pertinent  and 
consistent  with  other  law  applicable  to  such  pro- 
ceedings. 


DR  7-107 


SUPREME  JUDICIAL  COURT  RULES 


(G)  A  lawyer  or  law  firm  associated  with  a  civil 
action  shall  not  during  its  investigation  or  litigation 
make  or  participate  in  making  an  extrajudicial  state- 
ment, other  than  a  quotation  from  or  reference  to 
public  records,  that  a  reasonable  person  would  ex- 
pect to  be  disseminated  by  means  of  public  commu- 
nication and  that  relates  to: 

(1)  Evidence  regarding  the  occurrence  or  transac- 
tion involved. 

(2)  The  character,  credibility,  or  criminal  record 
of  a  party,  witness,  or  prospective  witness. 

(8)  The  performance  or  results  of  any  examina- 
tions or  tests  or  the  refusal  or  failure  of  a  party  to 
submit  to  such. 

(4)  His  opinion  as  to  the  merits  of  the  claims  or 
defenses  of  a  party,  except  as  required  by  law  or 
administrative  rule. 

(6)  Any  other  matter  reasonably  likely  to  inter- 
fere with  a  fair  trial  of  the  action. 

(H)  During  the  pendency  of  an  administrative 
proceeding,  a  lawyer  or  law  firm  associated  there- 
with shall  not  make  or  participate  in  making  a 
statement,  other  than  a  quotation  from  or  reference 
to  public  records,  that  a  reasonable  person  would 
expect  to  be  disseminated  by  means  of  public  com- 
munication if  it  is  made  outside  the  official  course 
of  the  proceeding  and  relates  to: 

(1)  Evidence  regarding  the  occurrence  or  transac- 
tion involved. 

(2)  The  character,  credibility,  or  criminal  record 
of  a  party,  witness,  or  prospective  witness. 

(8)  Physical  evidence  or  the  performance  or  re- 
sults of  any  examinations  or  tests  or  the  refusal  or 
failure  of  a  party  to  submit  to  such. 

(4)  His  opinion  as  to  the  merits  of  the  claims, 
defenses,  or  positions  of  an  interested  person. 

(6)  Any  other  matter  reasonably  likely  to  inter- 
fere with  a  fair  hearing. 

(I)  The  foregoing  provisions  of  DR  7-107  do  not 
preclude  a  lawyer  from  replying  to  charges  of  mis- 
conduct publicly  made  against  him  or  from  partici- 
pating in  the  proceedings  of  legislative,  administra- 
tive, or  other  investigative  bodies. 

(J)  A  lawyer  shall  exercise  reasonable  care  to 
prevent  his  employees  and  associates  from  making 
an  extrajudicial  statement  that  he  would  be  prohibit- 
ed from  making  under  DR  7-107. 
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FEDERAL  COURT  INVALIDATES  PORTION  OF  STATE  CORI  LAW 

by:   Peter  Sacks,  Assistant  Attorney  General, 
Administrative  Law  Division 


On  March  19,  1993,  the  United  States  District  Court  in 
Boston  struck  down  as  unconstitutional  two  specific  portions  of 
the  Commonwealth's  Criminal  Offender  Record  Information  Law 
(CORI) .   The  case  was  Globe  Newspaper  Co.  v.  Fenton .  Chief 
Administrative  Justice  of  the  Trial  Court.  No.  89-2868-WD 
(Woodlock,  J.).   After  careful  consultations  with 
representatives  of  the  court  system,  the  law  enforcement 
community,  the  Legislature,  and  others,  the  Attorney  General 
has  determined  not  to  pursue  an  appeal.   This  article  describes 
the  two-part  decision  and  its  expected  impact  on  law 
enforcement  officials. 

1.    Access  to  Courts '  Alphabetical  Indices  of  Closed 
Criminal  Cases. 

Judge  Woodlock' s  first  holding  was  that  G.L.  c.  6,  §  172 
violated  the  First  Amendment  insofar  as  it  barred  the  public 
from  gaining  access  to  the  alphabetical  indices  of  closed 
criminal  cases  maintained  by  the  court  clerks.   In  most  of  the 
courthouses  of  the  Commonwealth,  the  only  way  to  gain  access  to 
a  closed  criminal  case  files  is  to  request  the  file  by  docket 
number.   Ordinarily,  the  easiest  way  to  obtain  the  docket 
number  corresponding  to  a  case  involving  a  particular 
defendant,  or  to  find  out  whether  a  person  was  ever  a  defendant 
in  a  particular  court,  would  be  to  look  up  that  person's  name 
in  the  alphabetical  index  of  closed  cases  in  that  court.   But 
CORI  prevented  the  public  from  using  this  index.   Therefore, 
although  case  files  themselves  were  in  principle  open  to  the 
public  (unless  sealed  by  specific  court  order) ,  the  closure  of 
the  alphabetical  index  made  it  difficult  to  search  for  and 
examine  case  files  (if  any)  concerning  particular  individuals. 

Previous  U.S.  Supreme  Court  cases  had  held  that  the  First 
Amendment  guarantees  to  the  public  a  certain  level  of  access  to 
information  about  criminal  trials  and  related  proceedings.   The 
Supreme  Court  based  these  holdings  on  the  idea  that  the  First 
Amendment  right  to  speak  out  about  the  conduct  of  government 
officials  (including  judges,  police  officers,  and  prosecutors) 
would  be  an  empty  formality  unless  the  public  had  some  right  to 
obtain  first-hand  information  about  what  that  official  conduct 
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actually  was.   Judge  Woodlock,  relying  on  these  Supreme  Court 
decisions,  determined  that  there  could  be  no  meaningful  public 
access  to  closed  criminal  case  files  so  long  as  a  member  of  the 
public  had  no  easy  way  of  requesting  the  file  on  a  particular 
individual.   He  therefore  held  that  the  First  Amendment 
required  the  alphabetical  indices  of  closed  cases  to  be  open  to 
the  public. 

The  immediate  impact  of  this  holding  is  essentially 
confined  to  the  court  system;  court  clerks  must  make  the 
indices  publicly  accessible,  but  most  other  law  enforcement 
officials  are  not  faced  with  any  new  responsibilities. 
Prosecutors  should  be  aware,  however,  that  grand  jury  minutes 
and  other  such  materials,  which  in  the  past  were  occasionally 
filed  without  being  sealed  on  the  assumption  that  the  case  file 
would  for  most  practical  purposes  be  inaccessible  to  the 
public,  will  now  become  more  accessible  unless  filed  under  seal 
or  otherwise  impounded.   Nothing  in  Judge  Woodlock' s  decision 
restricts  the  courts'  powers  (1)  to  keep  grand  jury  materials 
under  seal,  and  (2)  to  impound  all  or  portions  of  a  case  file 
based  on  the  particular  circumstances  of  that  case.   Motions 
for  these  purposes  should  still  be  filed  in  appropriate  cases. 

2.    Sanctions  for  Disclosing  CORI  Material  that  is 
Contained  in  Publicly-Accessible  Court  Files. 

Judge  Woodlock  also  held  that  the  CORI  law  could  not  be 
used  to  punish  a  public  official  for  disclosing  CORI  material 
if.  at  the  time  of  disclosure,  that  material  was  contained  in  a 
publicly-accessible  court  file.  Judge  Woodlock  reasoned  that, 
if  information  was  already  publicly  accessible,  the  First 
Amendment  barred  the  Commonwealth  from  punishing  officials  who 
chose  to  discuss  that  information  with  a  member  of  the  public. 

This  holding  does  not  require  law  enforcement  officials  to 
disclose  such  material.   Nor  does  it  reclassify  police, 
prosecutorial,  or  other  non-court  documents  and  databases 
containing  CORI  material  as  "public  records,"  which  would  have 
to  be  disclosed  pursuant  to  G.L.  c.  4,  §  7,  cl.  26  and  G.L. 
c.  66,  §  10.   The  court  files  themselves  are  open  to  the 
public;  the  decision  does  not  require  any  other  law  enforcement 
files  to  be  opened,  and  the  CORI  law  continues  to  restrict 
dissemination  of  those  files.   Members  of  the  public  who 
request  information  that  they  assert  is  already  in  a 
publicly-accessible  court  file  may  be  advised  to  consult  that 
file  directly. 
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Moreover,  it  remains  forbidden  to  disclose  to  an 
unauthorized  person  any  CORI  that  is  not  in  a  court  file,  or 
CORI  that  is  in  a  court  file  (or  portion  thereof)  that  has  been 
sealed  or  impounded.   This  distinction  is  critical,  because  the 
Law  Enforcement  Automated  Processing  System/ Criminal  Justice 
Information  System  ( LEAPS/ CJIS)  —  the  computerized  database 
maintained  by  the  state  Criminal  History  Systems  Board  and  used 
by  local  police  departments  and  other  law  enforcement  officials 
to  obtain  criminal  histories  of  specific  individuals  —  is 
based  on,  and  contains  information  from,  sources  such  as  Board 
of  Probation  files,  rather  than  court  files.   LEAPS/ CJIS  thus 
contains  some  information  that  is  not  in  court  files  and  may 
not  be  disclosed  unless  such  disclosure  is  specifically 
authorized  under  the  CORI  law.   Nor  does  LEAPS/ CJIS  distinguish 
between  cases  in  which  the  court  files  are  fully  open  to  the 
public  and  cases  in  which  part  or  all  of  the  court  file  may 
have  been  sealed.   For  these  reasons,  disclosure  to  the  public 
of  information  obtained  from  LEAPS/ CJIS  is  risky.   Such 
disclosure  should  be  avoided  unless  it  is  absolutely  certain 
that  the  information  being  disclosed  is  in  fact  currently 
accessible  to  the  public  in  a  court  file. 

Also,  the  user  agreements  under  which  many  law  enforcement 
officials  obtain  access  to  LEAPS/CJIS  specifically  provide  that 
access  may  only  be  used  to  further  legitimate  criminal  justice 
purposes.   This  means  that  disclosure  to  a  member  of  the  public 
of  information  obtained  from  LEAPS/CJIS  is.  only  proper  where  it 
serves  such  purposes.   Disclosure  for  private  or 
non-criminal- just ice  purposes  is  inconsistent  with  the  user 
agreement  and  may  be  grounds  for  restricting  or  eliminating 
future  access.   The  Criminal  History  Systems  Board  will 
continue  to  enforce  the  terms  of  user  agreements,  as  well  as 
the  restrictions  on  the  disclosure  of  CORI  that  is  not 
currently  contained  in  publicly  accessible  court  files.   For 
this  reason  as  well,  caution  should  be  exercised  before 
publicly  disclosing  any  information  from  LEAPS/CJIS. 

One  other  consideration  in  disclosing  LEAPS/CJIS  material 
is  that  LEAPS/CJIS  contains  information  aggregated  from  courts 
all  over  the  Commonwealth.   Disclosure  of  this  aggregated 
information  is  quite  different  than  simply  permitting 
interested  members  of  the  public  to  inspect  court  files  in 
individual  court  clerks'  offices.   Indeed,  the  U.S.  Supreme 
Court  has  ruled  that  disclosure  of  FBI  "rap  sheets" 
(aggregating  a  person's  criminal  history  from  courts  and  law 
enforcement  agencies  around  the  country)  would  constitute  a 
"clearly  unwarranted  invasion  of  personal  privacy,"  and  was 
therefore  not  required  under  the  federal  Freedom  of  Information 
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Act,  even  if  the  individual  pieces  of  information  were 
available  to  the  public  at  courthouses  and  police  stations 
scattered  around  the  country.   U.S.  Department  of  Justice  v. 
Reporters  Committee  for  Freedom  of  the  Press.  489  U.S.  749 
(1989) .   Because  the  Commonwealth's  public  records  laws  also 
contain  an  exemption  for  material  the  disclosure  of  which  "may 
constitute  an  unwarranted  invasion  of  personal  privacy,"  G.L. 
c.  4,  §  7,  cl.  26(c),  LEAPS/CJIS  material  is  not  considered  to 
be  a  "public  record"  and  its  disclosure  is  therefore  not 
required. 

Apart  from  LEAPS/CJIS ,  there  is  CORI  material  in  the  files 
maintained  by  individual  law  enforcement  agencies,  and  the  same 
rules  govern  disclosure  of  this  material  to  any  member  of  the 
public.   Unless  such  information,  at  the  time  of  the 
disclosure,  is  also  contained  in  a  publicly-accessible  court 
file,  its  disclosure  is  governed  by  the  CORI  law.   Unauthorized 
disclosure  may  be  grounds  for  sanctions. 

Questions  on  the  use  of  information  obtained  from 
LEAPS/CJIS  should  be  directed  to  the  Criminal  History  Systems 
Board  at  1010  Commonwealth  Avenue,  Boston,  MA  02115,  (617) 
727-0090.   Other  questions  regarding  CORI  may  be  directed  to 
Assistant  Attorney  General  Pam  Hunt,  Chief  of  the  Criminal 
Appeals  Division,  at  One  Ashburton  Place,  Boston,  MA  02108, 
(617)  727-2200.   Questions  specifically  concerning  Judge 
Woodlock's  decision  may  be  directed  to  Assistant  Attorney 
General  Peter  Sacks  at  the  same  address  and  telephone  number. 
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